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Via email to: recirculateddpeircomments@deltacouncil.ca.gov
RulemakingProcessComment@deltacouncil.ca.gov

Via USPS and personal delivery to: Cindy MessettdPlan Program Manager
From: Environmental Water Caucus

Subject: Comments on Final Draft Delta Plan, Redated Draft Program EIR, and
Rulemaking Process

January 14, 2013

The Environmental Water Caucus and its affiliateghaizations have provided comments to
each of the iterations of the Delta Plan sinceottiginal scoping comments January 2011 and we
are pleased to continue; however, since so mathyeatomments discussed in our responses to
the previous Draft Delta Plans and the Delta Pl&tRDare not considered with this Final Delta
Plan, we include them again by reference in thi®mseomments to this Final Draft Delta Plan.

This comments letter is organized into three sastias follows, and in keeping with the Delta
Stewardship Council (DSC) document organization:

Section 1. Final Draft Delta Plan Comments
Section 2. Recirculated DPEIR Comments (RDPEIR)
Section 3. Rulemaking Package Comments

As you will see, we object to approval of this Fibaaft Delta Plan, Recirculated DPEIR, and
Rulemaking Package because the Council has no¢ssklt the root cause of Delta water
“unreliability” and the “Delta crisis,” which is thunwillingness of public agencies to examine
realistic California water supply availability. Tlearrent contracts are not consistent with what
the environment can provide and the contracts shioellreduced in line with what is available,
thus reducing the continuous demands for more waker Final Draft Delta Plan sidesteps this
critical issue and fails to address these curreat-promises embedded in state water rights and
SWP and CVP contracts. Failure to address thedelivarable demands will result in
exceptionally high costs to ratepayers and therenment.

The benefits and costs of the Delta Plan are malyaed. A proper Cost-Benefit analysis of the
Plan and its regulations should not be confusel thi¢ so-called “Cost Analysis”
accompanying the Proposed Regulation, which previsiy general narrative, and omits a
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discussion of benefits. Without this informatidecision makers cannot make informed
decisions. A Cost-Benefit Analysis is an acceptedhod for financially evaluating proposed
projects. If a Cost/Benefit analysis will be pregghfor a proposal, NEPA provides guidelines to
accomplish it. (See 40 CFR Sec. 1502.23) A fait arcurate Cost-Benefit Analysis provides
assurances to agencies and the public that thenditpee of funds will in fact provide benefits
that make the project a worthwhile undertaking, aridll consideration of the co-equal goals
demands it. A valid consistency determination theighs future habitat and conveyance
projects cannot be made without a Cost-Benefit ¥gial In addition to performing this analysis
on the Plan itself, the Delta Stewardship Counieilpugh the Proposed Plan and Regulation,
must require a Cost-Benefit Analysis for all mapoojects submitted for consistency
determinations under the Delta Plan. Without saartlanalysis, the Delta Stewardship Council
cannot make an informed decision as required by £EQ

The Public Trust Doctrine is an affirmation of tthaty of the state to protect the people’s
common heritage in streams, lakes, marshlandstiégldnds. The application of the Public
Trust Doctrine requires an economic and socioldginalysis of the public trust values of
competing alternatives, as was directed by theeSt&dter Board in the Mono Lake Case. Its
applicability to alternatives for the Delta, whegecies recovery, ecosystem restoration,
recreation and navigation are being pitted agalastage from water exports, is exactly the kind
of situation suited to a Public Trust analysis,athshould be required by the Delta Plan. The
Council clearly has trustee responsibilities irabaing the public trust. The final document fails
in meeting this responsibility with gratuitous mientof the public trust in the Final Draft Delta
Plan but with no analysis and dubious policies i@gilations on this critical subject.

These three types of analyses should be accomglfeh¢he Final Delta Plan as well as
subsequent covered actions that become part ddha Plan. We recommend that these three
analyses and the SWP and CVP contract revisiogsisied above be incorporated into Delta
Plan Policies.

The failure to adequately define and quantify “wat@oply reliability” renders this document
legally insufficient. CEQA requires that an EIRamnm the public and decision-makers about the
adverse consequences of a project. Absent anadealefinition of the project — water supply
reliability — one cannot know what such consequsmerght be because the document fails to
accurately define the project or provide an aceubaiseline for measuring either water supply
reliability or the other project goal — ecosysteratoration. Relying on “theoretical water rights
or water contracts” renders this document usetetizet public or decision-makers; without an
accurate definition they cannot make an informedsien. The document fails to translate this
theory into quantifiable, actual water available iaman consumption or ecosystem restoration
and mitigation as required by law. Of course, saicjuantity determination must be developed
by the State Water Board as a component of itsaDkeitv determination, but the Council should
require that water supply reliability be tied toetiag the numeric limits set by the anticipated
Board actions. For example, a land use planngingebn this document could not determine the
impacts from the failure to provide water supplgdnese it is not defined. Failure to define and
guantify an accurate real water supply and instebghg on theoretical or paper water, merely
creates a fog or an illusion of water supply teatat only unreliable, but also does not exist.



It is critical that any plan adopted by the DSC tlasir enforcement mechanisms and actions to
ensure that any plans or activities approved bylibencil do not degrade the waters of the state
and nation, do not violate existing water qualéws$ and regulations, and ensure that these
standards are not eroded through cumulative acti@iswill degrade the Sacramento-San
Joaquin-San Francisco Bay Delta Estuary.

The EWC has presented clear alternatives for acigevater supply reliability and Delta
ecosystem restoration (Alternative 2 in the FinedfDDelta Plan). The EWC Reduced Exports
Plan contains numerous actions that compensatedaced exports. This reasonable alternative
has not been fully or fairly evaluated in the FiBaaft Delta Plan or in the Recirculated DPEIR;
the plan is misinterpreted, as discussed in owiBpeomments. The EWC alternative has
relied on strict enforcement of water quality laadpption of the State Water Resources Control
Board and Fish and Game flow recommendations, spai of existing levees, ceasing the
unreasonable use of water to irrigate toxic sbié teturn pollution to the estuary, while also
providing for exports and water supply along withtswide water conservation and efficiency
measures to ensure existing supplies are extendeedt demand.

We object to the Delta Stewardship Council stratefgyot responding to thé"sand &' Draft

Delta Plan comments and apparently not giving c®ration to the contents or being influenced
by any of the constructive comments from many redpos. Since the Council’s plan is to
respond to those previous comments and these Brafl comments only with the release of the
Final PEIR, it is clear that the Council’'s actiard directions are and have been pre-decisional
and clearly violate the intent of the CEQA procedgsich makes a mockery of the Council’s
promises of transparency.

Davd Moo Yol e
Co-Facilitator Cadilitator
Environmental Water Caucus Environmental Water Caucus
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SECTION 1. FINAL DRAFT DELTA PLAN COMMENTS.

EXECUTIVE SUMMARY.

As indicated in this sectionThe Delta Plan seeks first to arrest declining wegkability and
environmental conditions.” As also indicated im oamments to the Sixth Delta PlanT lfe Delta
Stewardship (Council) has been given a golden dppity, through the Delta Reform Act of
2009, to provide a progressive and forward looklam for California’s water future; during all
the iterations of the Delta Plan during 2010 an#il2@he EWC has looked forward to that kind
of plan.” We feel that the current Final Draft ePlan has failed to seize that opportunity; it
provides institutionalized thinking and solutiomglat continues a status quo which refuses to
recognize the root causes of the “water supplgpbélty” problem so often discussed.

CHAPTER 1. INTRODUCTION. THE DELTA PROBLEM.

As we indicated in our comments to the Fifth D&ltan, California’s water system is seriously
oversubscribed, operating in deficit, and incapableeeting competing demands on the
system. The Council’s charge should be to resdiigimbalance which is a major contributor to
water supplyunreliability. In the near term, it's largely a zero sum garklare water to protect
public trust values translates to less water foisconption values. Over the longer term,
redefining the CVP and SWP contracts to reflecallgcavailable water supplies and align water
rights with available water supplies can signifitpaalleviate but likely not completely eliminate
water shortages. Since our Fifth Delta Plan commentltiple EWC organizations have
presented information to the State Water Resouoesrol Board (State Board) which shows
that water rights in the Delta watershed exceethpaired flow by a factor of more than five
times the available water. The State Water Boarshet continue to tolerate these over
appropriated water rights in the state; the CVP@WiP cannot continue to tolerate contract
amounts that do not reflect a realistic and reéaléld. And the Delta Stewardship Council
cannot evade the recognition of this imbalanceh botvater rights and water contracts, and
must call out those agencies whose actions haatett¢hese imbalances, and specify what they
can do to create a better balance and a morelfteNsater supply.” Although the issue of CVP
and SWP contract amounts is recognized in Chapdéti® Final Draft Delta Plan, the
magnitude of the problem and the development aftswis are not addressed. By not
recommending the difficult actions that must bestato solve our “water supply reliability”
issues, the Delta Stewardship Council is evadmgesponsibilities and thereby continuing the
status quo.The Delta Plan’s Policies and Recommendations laeeappropriate venue to reflect
these needed changes

Instead of facing these kinds of root causes o¢liability and developing Policies and
Recommendations that address those causes, tHéRafeDelta Plan hides behind the
legislated co-equal goals of water supply religfpgind Delta ecosystem restoration, which are
inherently contradictory goals, so long as wat@pby“reliability” is undefined and assumed by
water agencies and the Delta Stewardship Counailetan more water supply from the Delta.
The Delta cannot be recovered while more watexpeeed from the Delta. This fundamental
conclusion, which the Delta Stewardship Council taisfaced, is this: more water for export



will continue the degradation of the Delta ecosyst@nd is the leading reason why the Delta
Plan will maintain the status quo of a declinindgtBe The predictions contained in the section
entitled “What the Delta Plan Will Achieve by 210&hich seeks to “arrest declining water
reliability and environmental conditions relatedtie Delta ecosystem, and ultimately to
improve them,” cannot be achieved with this FinefbDelta Plan.

CHAPTER 2. THE DELTA PLAN

Since the Delta Plan is expected to incorporaté8h€P should state and federal wildlife
agencies certify it, we recommend that the Coymalide specific, consistent, and regular
guidance to the BDCP on what would be requiredBI0CP to be consistent with the mandates
from the legislature in the Delta Plan. An exangfléhe current inconsistency is: The Delta
Plan mandates the state water board to establish fevs and major tributary flows by 2014
and 2018, respectively. It is stated that thiseig to the achievement of the co-equal goals. Yet,
there is no such policy in BDCP, since petitiongagtners in the BDCP are opposed to
establishing these flow standards. If the BDCPsdu# incorporate or use these flow standards
in the plan, it would then NOT meet the co-equallgwoequired by the Delta Plan. Itis hard to
understand how the BDCP could be incorporated thighcurrent inconsistency, and if it were,
the Delta Plan would likely be challenged in court.

The Delta Plan continues to assume that a permeibDICP is on its way and will be
incorporated into the Delta Plan. It makes novedloce for the damming science reviews
presented by the National Academy of Sciémrehe “Red Flag” documeritproduced by the
fishery agencies or the critical report producedHgyBay Instituté which make the case for
misleading and “cherry picked” science. We hawns®o indication that the BDCP is
responding meaningfully to these criticisms. Thegerenced reports show that BDCP, as
presently constituted, is clearly not a permitgilgiect, and does not have the appropriate
science to proceed on the present path. The nusenentions within the Delta Plan of being
“informed by best available science” sound hollowwiew of the current condition or presumed
acceptance of BDCP “science.”

The current BDCP project kicks the science dowfteein year cycle and is based on a currently
undefined “Decision Tree” concept — which appearid the heart of BDCP’s Adaptive
Management Plan. The current BDCP is attemptingdee toward permitting a project without
defined biological goals and objectives, withouéigting criteria for the new conveyance,
without a well- defined range of exports that yadlrmit recovery, and has little of the necessary
framework which would include an adaptive managdméan, a financing plan, and best
available science-based actions, nor meet the stensly policies described in the Delta Plan.
After five years of study and analysis, the BDCBjgxt has not yet produced a CEQA-legal
plan, and it is unlikely to do so in the foreseedkure.

! |bid., The National Academies Press.

2 http://baydeltaconservationplan.com/Libraries/Dyia Document_Library/Effects_Analysis_-
_Bureau_of Reclamation_Red_Flag_Comments_and_Respds-31-12.sflb.ashx

3 The BDCP Effects Analysis: A Briefing Paper. Felju2012.
http://www.bay.org/assets/BDCP%20EA%20Briefing%208t&2022912. pdf
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The Delta Reform legislation of 2009, which creatsel Delta Stewardship Council, also
legislated an obligation to comment on upcomingglarior to being accepted by the Delta
Stewardship Council. The Council is woefully ngght in not living up to that responsibility
related to BDCP. We understand the political diffiy of preemptive criticism of BDCP plans;
however, without any action on the part of the Gulboth the Council and BDCP will be
participating in a charade of huge proportionswaitd damaging consequences for the state of
California.

* As an example of a pertinent challenge to the tLalternative which would protect
against flood, sea level rise, and earthquake tiiekyecommendation in the Economic
Sustainability Plan to reinforce Delta levees abihnwePL84-99 standard at far less than
the $15 billion tunnel cost is being ignored. Thedta Stewardship Council would be
wise to raise the question why this isn’t a bedlezrnative than new conveyance to
accomplish these same ends.

* Another example is that the Delta Reform Act reggiithat the Delta Independent
Science Board “shall provide oversight of the stifierresearch, monitoring, and
assessment programs that support adaptive managehika Delta.” The independence
of the science and adaptive management componentdsl to a project of the
magnitude of the Delta Plan. However, current psajis of BDCP would circumvent the
authority of the Delta Stewardship Council in ttegard, and should not be tolerated by
the Council.

GOVERNANCE

The entire document, while professing to espousenderstanding of the Delta cannot be
complete without recognition that as a culturabates first people of the state are not included
or discussed in the document and that the watktsrigf the California Indians are still to be
mitigated at this late date. Tribal uses of wateist be considered in order to begin to embrace
the failure of agencies to acknowledge tribal waitgiits as well as cultural rights guaranteed
under treaty to access and use water ways andiesté@ tribal existence. California water law
has refused to include the mitigation of tribal @aights as senior to all other, as well as the
non-abrogation of water rights under treaty, desihieé continued inference of the government to
the Winters decisiof.

The Delta Plan must include actual consultation@adning that includes California tribal
nations, federally and non-federally recognizedyriter to include tribal needs and concerns for
the uses of the waters into and out of the deltahenw the transfer and use of these waters
affects tribes and the inherent, non-abrogatedsighthe tribes to these waters.

While the Delta Reform Act provides broad narratjeals for the Delta Plan, it does not
provide clear, specific, and measurable objectagesalled for in this Chapter. The Delta Plan
must not defer this next necessary step of Adaptiseagement. The Plan must begin to
establish clear and measurable goals, objectivesparformance measures; it must quantify
goals and provide specific accomplishment dateaust model linkages between objectives and

* http://www.focuswest.org/law/winters.cfm. Winters. United States (2008)
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proposed actions; it must select and evaluaterscfmr implementation; it must design
implementation actions with appropriate monitoriaggd it must be peer reviewed. If the plan
cannot be enforced, it is illegal.

SCIENCE

(Page 44). The EWC agrees that science must gugdgrocess for ecosystem restoration and
water management decisions. Since this is a 50pjan, and the Independent Science Board
(ISB) will be the over-seeing entity on how welieswe is being used within Plan actions, we
would recommend including a 5 year audit processamnce. By this we mean having an
independent and credible outside science groupthi& National Science Foundation, review
and evaluate actions that have been taken, andke some recommendations to the ISB that
could be helpful in better implementing how scierscbeing used within the Plan. The focus
here should be on balancing the ecosystem, spetiegery and developing science based
actions that assist ecosystem adaptation to kntnessers and changing environmental
conditions, be they drought, climate change, oemstlyet unknown. (Lines 1-2) The completion
date of December 31, 2013 from G R1 should be dezduas part of this statement.

(Page 45) We recommend that the Delta Plan dissusxlude Performance measures as a key
part of the work the Delta Science Program wilkégponsible for implementing. Relative to
ecosystem recovery, these performance measurekidfeodescribed as biological objectives, or
in some cases population goals as described @A AFRP salmon doubling goals.

(Page 47, Lines 27-30) Consistency with the CéNa#ley Project Improvement Act needs to
be added to this statement.

(Page 47, Line 32) Undé&ncorporation of BDCP into the Delta Plan,” change
‘improvements’ to ‘changestWe have no way of knowing now if the changes iredsion and
other infrastructure will be improvements or not.

(Page 47, Line 33) The statement says that BDQist'hibe incorporated into the Delta Plan if
it meets certain statutory requirements. We recenmtrthanging this line to say, “BDCP will be
incorporated into the Delta Plan if it meets thguieements described in the Delta Reform Act,
and meets any legal or other challenges in theappeocess within the Delta Plan, or other
legal challenges specific to the BDCP independétiteDelta Plan.”

(Page 52) We recommend that the Council focustaiteon the ‘California Statewide
Groundwater Elevation Monitoring’. To date, thatetdoes not have a groundwater
management program, only monitoring, which hasewellof legal authority to require change

in any groundwater program. Since groundwaterbleas, and continues to be, a mismanaged
resource for water, the Council can act as a clegiurce of policy recommendations. We
would hope that the Council will initiate a procéss$elp the legislature establish a groundwater
management plan in the future.

(Page 52-53) In the process of a 5 year revieis tite appropriate time to require the scientific
audit discussed previously in these comments. iAdar credibility reasons, an independent
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science audit of both actions and proposed futund g appropriate. Everyone engaged in the
Delta and state water management should want #teobecomes based on science, and all
scientists who are continually working on this @es need an “outside” evaluation periodically.
Currently, there is no mention of any “outside”iev of actions or science based
recommendations. This needs to be changed tode@n outside review at least every 5 years.

(Page 53) In this section, outside review of ‘Barfance Measures’ is discussed, but this should
not be confused with what we are asking for asndependent outside review of actions and
future recommendations. We agree that reviewitgess or failure on Performance Measures
is important, but so is an independent look awtbek and actions taken, how they were done,
and the results achieved. We see this 5-year et review as more comprehensive than
just reviewing performance measures.

COMMENTS ON POLICIES AND RECOMMENDATIONS

As mentioned in the cover letter to these commeéhésDelta Plan must include a Water Supply
Analysis for each certified project in order touns the availability of adequate water for the
restoration of Delta; it should require a detailBast-Benefit Analysis in order to assure the
financial viability of a covered project, and; iust include a Public Trust Analysis as indicated
in the Delta Reform Act which cites the Public Tras the foundation of California water
policy. We therefore recommend that an additioegulatory policy be created for the Delta
Plan which requires these three actions be accehgaliprior to the certification of consistency
for any major Delta Plan project. Alternativelgrée separate new policies could be created
within the applicable chapters specific to eacthete actions (Chapter 1 for the Public Trust
Analysis, Chapter 3 for the Water Supply Analysisg Chapter 8 for the Cost-Benefit
Analysis).

(Pages 59-62) G PDetailed Findings to Establish Consistency withEredta PlanSection (b),
first item, page 60. We recommend that the typeowered action described (that which does not
meet “full consistency” obligations) should ALWAM& reviewed by the CounciBecause this

is a complex and conflicting type of covered actitve Council should always do a review, and
not have to go through the appeal process. Tlypss bf actions may not be reviewed by
Council members, and as such, never be appealedcetthis type of action, which has

conflicts in meeting “all relevant policies”, coudtip by without any Council review, which we
feel would be a mistake.

(Page 61) G R1. Development of a Delta Science. PBecause this process will result in the
over-arching science program for many years to covedeel it appropriate that the “final
product” not only pass the Independent Science @dnrt be sent out to another credible
science group, like the National Science Foundatmneview this plan. Of huge importance is
the need to all interested parties to have confidém the science plan, and to agree that it meets
the requirements to achieve both protections oDia’s fish and wildlife, as well as recovery
for listed species. Public credibility is very iornpant for the over-all Delta Plan, and the most
important part of that credibility is based on #teength of the science program, and its ability to
achieve stated goals. We feel that December 313 &0a good target date for completion of the
Science Plan.
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(Page 62). Timeline for Implementing Policies aret&nmendations.
Development of a Delta Science Plan (G R1). Thaui be consistent with the stated target
date of December 31, 2013. A variable date of 202@17 is not consistent, nor acceptable.

(Page 50, line 18 & 19). Establish Delta Planrmgency Implementation Committee. We feel
strongly, as we did with the development of thesce plan, that a variable timeframe of 5 years
is much too long for this committee. We would naooend that the same date used for the
science plan be used with the interagency impleatiemt committee — no later than December
31, 2013. Interagency coordination is criticabtcess, and the process to coordinate it is
necessary sooner than later.

CHAPTER 3 — A MORE RELIABLE WATER SUPPLY

We view an aggressive statewide water efficienay@mservation program as a primary
requisite toward reducing reliance on the Deltgrascribed in the legislative mandate. A
program that reduces overall water consumptiorugjinout the state, especially in the intensive
farming areas and major population centers relgimghe Delta, makes possible the achievement
of this critical mandate of reduced Delta relian@ée mandate likely will not be met without

this cost effective water supply program.

One of the best — and unrecognized — opporturfitieieducing reliance on the Delta is by
accomplishing a thorough economic analysis of Rubiust values, since this would require the
examination of the alternatives to exported wafdre alternatives to a continued high level of
Delta exports are many, and they are containelddretficiency and water use reduction
solutions that are recommended in the EWC repodtifornia Water Solutions Nowyhich is

one of the alternatives being examined by the Cidunc

The Delta Flows Criteria promulgated by the Stat@é&¥ Resources Control Board clearly
indicates that the state has reached — and excedtiedamount of water that can responsibly be
diverted from the Bay Delta. As a result, the Golushould anticipate future limitations on

Delta exports below the level of the 2000-2007 tpedods in its Delta plan to meet the Delta
ecosystems restoration goals. Those future rezhg;tat whatever levels they turn out to be, can
only be accomplished if consumption levels are simmeously decreased.

The major flaw with the Delta Plan continues taubevillingness to address the root causes of
the failing Delta ecosystem and what are referoeaist“unreliable” water supplies. The root
causes include:

» Unwillingness of public agencies to examine re@li€alifornia water supply availability
and to adjust export contract amounts downwarguitor appropriators in keeping with
reliable yields. The current over promises in tNéFSand CVP contracts allow water
exporters to claim disappointment in planned exgand to continue to pressure for
increased exports and new export conveyance.

» Unwillingness of the Delta Plan to require a cosidfit analysis for all projects
submitted for Delta Plan approval (including BDCRIthough that project has recently
indicated that it will accomplish a cost-benefiafysis) in order to in order to assure that
public monies are spent on the most cost effegiegects among reasonable
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alternatives. This unwillingness on the part of $kete and public agencies to accomplish
a meaningful financial analysis constitutes abriogatf fiscal responsibilities to
California citizens, taxpayers, and ratepayers.

» The Council as well as other public agencies hastede responsibilities to perform Public
Trust Doctrine balancing as part of a process tfadly attempting to save the threatened
Delta. The Public Trust Doctrine establishes tlagesd duty to protect the peoples’
common heritage in waterways including the Deltd avers, streams, marshlands and
tidelands. However, there is no balancing of putnlist obligations and resolution of
competing demands on the Delta in the Delta Plam.dduld there be given the failure to
obtain essential information and perform requiredlgsis. As pointed out below, the
Plan itself admits that critical information incind actual water availability is absent.
Without obtaining and analyzing essential facta&imation, it is not possible to
perform Public Trust Doctrine analysis and balagcExamining the alternatives to
exported water would be a significant step in aguishing an economic analysis of
Public Trust values. The alternatives to continuariggh level or increasing the already
high level of Delta exports are many. These altierag are contained in the efficiency
and water use reduction solutions that are recordetem the EWC reporCalifornia
Water Solutions Nowyhich is an alternative that should be subjeexi@nsive
consideration and analysis by the Council.

The Delta Flows Criteria promulgated by the Stat@té&¥Resources Control Board indicate that
the state has reached, and exceeded, the amowatefthat can be responsibly diverted from
the Delta. The Council should, consequently, goaite future limitations on Delta exports below
the level of the 2000-2007 time periods in its Béttan to meet Delta ecosystems restoration
goals.

One of the surest ways to improve water supeliability is to reinforce key Delta levees above
the PL 84-99 standards, which is recommended D& Protection Commission’s Economic
Sustainability Plan. We fail to see why this sfg@int recommendation is being ignored by both
the Delta Plan and the BDCP, since it is a far noost effective protection against earthquake,
sea level rise, and flooding than the BDCP tunpka. Ignoring this recommendation related
to the levees is verified in Appendix N, “Projectddgets for...Delta Protection
Commission...” whereby no budget is allocated forlengentation of the Delta Protection
Commission’s Economic Sustainability Plan (Tablé&)N-

We summarize below some key issues and deficiencibe Delta Plan. Following that, we
reiterate some specific recommendations that we h@ade to you in the past.

Lack of Essential Information And Analysis

The Plan itself contains its own admissions thaseful and valid Plan cannot be prepared at this
time. As the Plan says in a heading, “informed sieai making requires information.” (105).

(All page number references are from the Final Cid&fta Plan unless otherwise indicated). Yet
the Plan concedes that “California does not haslear understanding of its water demands, the
amount of water available to meet those demands weter is being managed, and how that
management can be improved to achieve the coeqald.f§(112-113). Further, “One of the
greatest challenges to California water managementack of consistent, comprehensive, and
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accurate estimates of actual water use by thedipse (agricultural, urban, and environmental)
and by hydrologic region.” (105, 112). The Platslisumerous science and information needs
including understanding of the hydrologic systepeaierns of water use, and effects of climate
change as being “essential to improving the managéwf California’s water supplies to
achieve the coequal goals.” (114).

There is more. The Plan concedes that “The amduméater used in California’s stream systems
is not fully known because water users under pi4Ehd riparian water rights have not been
required, until recently, to submit annual repadsounting for their diversions.” (83). After
mentioning that “the SWRCB has the authority teed®ine when a river or stream has been
‘over-appropriated’” the Plan goes on to state thitderstanding and reconciling the human
demands for water to the supply available, whilevmting enough water to ensure desired and
legally protected environmental and water qualidglg, is a difficult process. This process is
nonetheless essential to achievement of the coggads.” (83).

The Plan admits that the original SWP and CVP emtdérassumed greater water export
guantities than consistently can be delivered. ([@1&ct, a recent workshop conducted by the
State Water Board has shown that legitimate claomvgater flowing into the Bay Delta exceed
the available water supply by more than five tinmeshost years. In the absence of what the Plan
concedes to be essential information, the Planigpbint in time is a classic case of putting the
cart before the horse. As previously mentiones, mecessary to first conduct detailed analysis
and study of how much water is actually availableeixport from the Delta, a valid cost-benefit
analysis to determine what project or projects mighke economic sense, and environmental
analysis and public trust balancing in order tagebthe public interest and the environment.

In short, it is necessary to obtain information gedform analysis before making policy, and
then establish policy before deciding on what ¥ pltumbing to do. The Council is proceeding
in the dark like a city or county would be doingtiattempted to adopt a General Plan without
obtaining basic factual and environmental basehf@mation such as how much and what type
of development, open space, and other land usesdgiexist, along with their placements and
locations within the area to be governed by thee@adrPlan.

The Plan is not ready for adoption because essarftamation has not been obtained and
essential analysis has not been performed. Likewtigenot possible at this time to lawfully
authorize or approve development of the Delta Tlsntheat would divert massive quantities of
freshwater around the Delta because of the absdressential environmental information and
analysis.

Catastrophic Decline And Environmental Baseline Neélt With

The Plan concedes that “the long-term impacts edeldiversions, on the Delta and its
watershed, in combination with many other factars, causing native fisheries to decline. In
recent years the populations of salmon and sewérat fish species have reached their lowest
numbers in recorded history and many of Califosi&glmon runs are now listed as endangered
by the State or federal government.” (71). The $nfigct is that the Delta is in grave danger of
being turned into a salty, stagnant pond lethéistg and gravely impaired as an agricultural and
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recreational resource. The Delta requires mordvater, not less freshwater. Exports must be
reduced, not increased. Two recent state agenoytsggstablish that an increase in Delta
outflow is necessary to protect and restore theaegs aquatic ecosystem.

There are already significant diversions of watent the Sacramento River and its tributaries
before the water gets to the Delta. For the othegonriver extending to the Delta, most of the
water from the San Joaquin, is diverted upstreatioviing the construction of Friant Dam. The
Plan indicates that about 60% of inflows into thelt® are already diverted. (87). These
diversions include 31% of the flow from the Deltatershed, about 4% for use within the Delta,
and about 24% for the CVP and SWP export systetmstrlie environmental baseline is that the
guantities of water already diverted before reaglive Delta are so great, that the Delta is in
crisis such that further massive diversions shookdbe permitted. The Delta is not a clean slate.
The water situation-shortage-in the Delta is farseahan it was decades ago.

For the Delta Plan to meet legislatively mandateals) it is necessary that the Plan meet
existing water quality laws including those pertagnto salt, selenium, temperature, flow, and
contaminants harmful to public health and ecosysteaith. In prior EWC submissions and
comments to previous drafts, all adopted here f&yeace, the EWC has provided comments
and evidence regarding the importance of meetirtgepiality standards, flow requirements,
and temperature standards for the health of theystem. The Plan as, it presently exists, fails to
enforce existing water quality laws, and fails ts@re that any future covered actions will be
required to meet flow requirements, water qualdgstraints, and protect public trust values.
The Delta is in crisis. The Plan by its weaknesa @enial.

Salinity Intrusion Is Bad Now And Will Worsen Withlimate Change And New Massive
Upstream Diversions

The Plan concedes that one of the problems waparexare causing is that the Delta
experiences salinity intrusion. “A portion of thetsr flowing into the Delta is specifically
allocated to Delta outflow to help repel salinityrusion from the San Francisco Bay and to
maintain low salinity water near the western edigthe Delta. This means that water that might
otherwise be used for exports must be released distream reservoirs to help control salinity
(NRC 2012).” (91).

A different portion of the Plan admits that as suteof climate change, “Sea level rise, as much
as 55 inches by 2100 (OPC 2011), will result irmhsglinity levels in the Delta interior, which
will impair water quality for agricultural and mupal uses and change habitat for fish species.
Maintaining freshwater conditions in the Delta @brgéquire unanticipated releases of water
from storage, which will reduce available waterigs for fish.” (80).

The Plan fails to connect even the most obvious dathin it. Given that salinity intrusion is
already a huge problem now for the Delta, and gvitlatly worsen as a result of changing
conditions including climate change, adding newsnesdiversions of freshwater upstream
from the Delta to export to regions south of thét®would have the effect of further
exacerbating the already bad and worsening probfesalinity intrusion in the Delta.
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Two Of Three BDCP Conveyance Options Will Induceddsions Of Greater Quantities Of
Water And Will Exacerbate Conflicts Between ThetBdéind Exporters

The Plan refers to the BDCP process and thosergptor conveying water through or around
the Delta as being: through-Delta Conveyance byimoimg to divert water in the southern
Delta; Isolated Conveyance by massive new divessigostream from the Delta through
proposed 35 mile-long Delta Tunnels; and Dual Cganee, by continuing through-Delta
conveyance and adding the massive new diversiaostsagpn from the Delta and the 35 mile-
long Delta Tunnels. (97). The Plan, with no suppgrfacts or analysis as pointed out above,
calls in its Policies and Recommendations for etipgiarger quantities of water from the Delta
during wet years and expanding conveyance capdditi-112), meaning development of the
Delta Tunnels.

At present, despite existing conflicts, both thdt®and the exporters have a common interest in
minimizing the worsening of salinity intrusion. Ttha true because the exporters have an
interest in having water of not too low quality @ain the southern Delta, as that is the location
for their existing diversions. However, if eithéetlsolated Conveyance or the Dual Conveyance
projects — the Delta Tunnels — are carried outettporters will have no interest at all in keeping
any kind of lid on salinity in the southern Delfdne exporters’ water would be taken out near
Clarksburg, miles upstream from the Delta. Theityealhich must be addressed by the Plan is
that constructing the Delta Tunnels project woukhte a situation in which extremely wealthy
and powerful interests including Westlands Watestiiit and Kern County Water Agency users
would have a strong incentive to divert huge questiof water upstream from the Delta while
having no corresponding interest in preventingdglintrusion as well as other water quality
issues from worsening in the Delta and southertaDInd all of this would take place
accompanied by climate change which as stated akoNeesult in high salinity levels in the
Delta due to sea level rise by as much as 55 ingh@4.00. Given the already desperate straits
that the Delta is in with respect to water qualggiinity intrusion, and declining and endangered
fish populations, along with other certainties utthg the sea level rise resulting from climate
change, going forward with the Delta Tunnels wdagda prescription for completing the
destruction of the Delta environment.

The Council has an obligation under the Delta Reftagislation of 2009 to comment on
upcoming plans. The Council needs to rise aboviéiggand tell the truth about the Delta
Tunnels plan. As an example, the recommendatidinedreconomic Sustainability Plan to
reinforce Delta levees above the PL 84-99 standardd cost far less than the $15 billion Delta
Tunnels project. The Delta Plan fails as an infdromal document by failing to raise the
guestion of why that would not be a better alteweathan the Delta Tunnels to accomplish the
same ends.

Another example of bias and predetermination irhpigsthe Delta Tunnels project is that the
Delta Reform Act requires the Delta Independeneim® Board to “provide oversight of the
scientific research, monitoring, and assessmergranos that support adaptive management of
the Delta.” The independence of the science aagtad management component is crucial to a
project of the magnitude of the Delta Plan. Howegarrent proposals of BDCP would
circumvent the authority of the Council in this aed) and should not be tolerated by the Council.
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The Plan is woefully deficient in failing to clegnd succinctly set forth basic, undisputed
facts, such as that adding massive new diversipageam from the Delta to export water south
of the Delta would lead to greatly worsened sakwvattrusion in the Delta. To be blunt, the
state is wittingly or unwittingly aiding and abetjithe effort by wealthy and powerful special
water interests to be able to take massive quesiiti freshwater away from the Delta, upstream,
while no longer having any concern about or inteiremiting the worsening salinity intrusion
and water quality in the Delta.

The Delta Tunnels Would Be In Conflict With Both Tiie “Co-Equal Goals” As Well As The
Policy Of Reducing Reliance On The Delta

The Delta Reform Act establishes “coequal goalsicwlimean the two goals of providing a
more reliable water supply for California and pobieg, restoring, and enhancing the Delta
ecosystem. The coequal goals shall be achievednarmer that protects and enhances the
unique cultural, recreational, natural resource, agricultural values of the Delta as an evolving
place.” (67, quoting Water Code § 85054). As alyesttbwn, the Delta Tunnels with new,
massive upstream diversions, would further damagleet point of destroying the Delta
ecosystem. That is contrary to the goal of protgcéind restoring the Delta ecosystem.

The other goal, of providing a more reliable watepply, should be met by gathering the
missing information and performing the absent asialgf actual water demands, amount of
water available to meet those demands, and impreneof water management as set forth
above. Again, the Plan admits that the “originalS#hd CVP contracts” “assume greater water
export quantities than consistently can be deldér@®1). Excess contractual amounts should be
limited in the contracts and in the meantime shdaadlisregarded for planning purposes. There
IS no rational reason to construct massive newipwalrks projects or exacerbate the salinity
and water quality conditions in the Delta by attéimgpto export unrealistic quantities of water
from the Delta. A more reliable water supply wobklprovided by identifying, and then seeking
to provide a water supply that is realistic takinggp account what is actually available as well as
environmental constraints including the needs dtdDésers, fish populations, climate change,
and ever worsening salinity and water quality cbads in the Delta.

The state has established through the Delta Refatrfia new policy for California of reducing
‘reliance on the Delta in meeting California’s freuvater supply needs’ (Water Code section
85021).” (73). Establishing massive new diversiopstream from the Delta by way of
constructing the Delta Tunnels would be contrarthtd policy. The Tunnels, a massive public
works project costing billions of dollars, woulcchease reliance on the Delta by taking even
more freshwater away from the Delta before the imaten gets to the Delta. The concept of the
Delta Tunnels is to take water through the Tuntethose same water interests south of the
Delta that are presently taking the water fromdbethern Delta. At present, at least the water
being taken by the southern exporters passes thithhegDelta and is available for Delta
fisheries, and other Delta uses, before it is taken

Reinforcing the above paragraph, Appendix P, “Destrating Consistency with........ Reduced
Reliance on the Delta...” does not take the requsteg of reducing SWP Table A amounts,
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which would be a true indicator of compliance withiR P1 and the statuary requirements of SB
X717.

Falsification of Project Purposes And Project Diggitn

The Plan attempts to set the stage for the Deltan@ls by asserting that the Delta ecosystem
will be protected by development “to optimize dsiens in wet years when more water is
available and conflicts with the ecosystem lesslyikand limit diversions in dry years when
conflicts with the ecosystem are more likely.” (72)

Studies have shown that there is not enough watalaéle to justify the cost of more storage
north or south of the Delta, such as the proposted 8nd Los Banos Grande reservoirs. In
addition, evaporation and other losses would takege portion of any additional storage. Thus
the claim that “Delta water that is stored in weass will be available for water users during dry
years” ignores the reality that there is not enowgler to justify the cost of more storage.

The Plan fails to make any kind of environmenté#ldisclosure. As set forth above,
construction of the Delta Tunnels would allow speéwater interests south of the Delta to divert
massive quantities of freshwater while those irgtisrevould not be affected by increasing
salinity and decreasing water quality in the Delfaose interests are presently affected by
increasing Delta salinity and worsening Delta watgality because they now divert water from
the southern Delta. The true purpose of the Daltanéls is to increase reliance on and exports
away from the Delta contrary to the Delta Reform &wad contrary to the patently false claims
that the Delta Tunnels project is intended to matper than further damage the Delta.

The description of the project is false. The prpjexluding the Delta Tunnels, is to allow
greatly increasing exports of water away from tledt®& upstream, to powerful special water
interests south of the Delta that are presentlgiramed by inability to divert as much water as
they would like to divert from the southern Deltechuse diversions there draw in greater
salinity from the Bay.

The claim about optimizing diversions in wet yealso is made in the absence of any analysis of
the adverse impacts resulting from reducing thehilng of southern San Francisco Bay by Delta
outflows (84), and from reducing the flushing oé thelta by large freshwater flows in wet
years. Studies have shown that with increasingegst diversions, “the historical ‘flushing’ of
the Delta with freshwater is no longer occurringisllack of flushing can also allow waste from
urban and agricultural development upstream ofvaitidn the Delta to accumulate.
Contaminants and toxics have been identified asfan the decline of the Delta ecosystem.
(Baxter, et al., 2007).” (Historical Fresh Wated&alinity Conditions in the Western
Sacramento-San Joaquin Delta and Suisun Bay, \Raturces Department, p. 41, Contra
Costa Water District, February 2010, Tech. Memo. Y0R001). Further reduction of flushing
during wet years would further damage the Delta.

Because Of Climate Change There Will Be More DraréeAnd Fewer Wet Years Making The
Stated Objective Of Optimizing Diversions In Wetarg Absurd Given The Facts
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The Plan now admits under the heading “Climate Gea@omplicates Management of
California’s water” that “Since 1906, Californiashaeen ‘dry or critically dry’ years one-third of
the time. This trend is increasing (California D&techange Center 2011).” (80). “Warmer
temperatures throughout the state will cause highiaporation rates, particularly during the hot
summer and early fall months, contributing to remtustream flows, drier soils, reduced
groundwater infiltration, higher losses of watamfr surface reservoirs, increased urban and
agricultural demand for irrigation water, and mas&er needed for ecosystem protection
(California Natural Resources Agency 2008).” (80).

Recent studies sponsored by the California ClirGdtange Center, released in support of the
2012 and 2009 California Climate Change Assessnuamnstrate that there will be a
significant increase in dry and critically dry ysday the latter half of this century, with a
corresponding decrease in wet and above normas.y&aren the reality of what is actually
happening with respect to climate change, thedaidgective of developing massive, costly
Tunnels “to optimize diversions in wet years wheorewater is available” (72) is absurd. There
are not going to be very many wet years in thertutiMoreover, as shown above, climate
change will also result in a significant rise ie ea level, worsening the already serious salinity
intrusion in the Delta. Climate change, conseqyentinstitutes at least a double whammy
establishing the absurdity of creating massive dewrsions upstream from the Delta. As the
climate warms up and dries out worsening envirortal@onditions, the Delta is going to need
every last drop of remaining freshwater that it gah

The Recirculated Draft PEIR states that “therediseasonably plausible scenario in which a
potential significant impact would occur. It is théore concluded that this impact would be less
than significant. Future project-specific analyses may develop adeqgonéormation to arrive a
different conclusion; however for purposes of firiggram-level analysis, there is no available
information to indicate that another finding is vearted or supported by substantial evidence.”

Previous DEIR comments by the EWC noted a plausitésario in which a potentially
significant impact could occur. Those commentsewer

“There are potentially significant statewide, cuatie impacts to the [BDCP]
Proposed Project, which could increase exportsatémfrom the Sacramento
Valley watershed through the Delta to Southernf@alia. Because water supply
ultimately drives growth, one of the biggest imgasbuld be a shift in growth
from the Sacramento Valley watershed, which inchutie western Sierras as
well as the Sacramento Valley, to the San Joagaitey, the Inland Empire, and
coastal southern California. Temperature prapestirom the state’s Climate
Adaptation strategy show that inland Southern Galif regions will be some of
the hottest areas in the state, with mean peay ttaniperatures in July as high as
110 degrees by 2070.

® 2009 California Climate Change Adaptation Straté@glifornia Natural Resources Agency, p i.
Available athttp://resources.ca.gov/climate adaptation/docte@ide Adaptation_Strateqy.pdf
Incorporated by reference.
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“No analysis has been done of the increased gresehgas emissions from
shifting development to these regions, or of tteeased GHG emissions from an
increase in demand for air conditioning. For #msl other reasons, we disagree
with the conclusion that projects implemented uriderDelta plan would not
conflict with other plans adopted by the statetfa purpose of reducing GHG
emissions, as long as the individual projects veeauated for conformance to
statewide and regional policies.”

The initial economic analysis performed by Davich&g for BDCP also specifically referenced
the assumption that the state should attempt taisuie explosive mid-2000s level of growth
in inland Southern California, and to provide wdt@rlawns in the resulting subdivisions in the
desert. The economic analysis did not look at33mpacts of subsidizing the use of fossil
fuels to ship water 400 miles south to water lamrhe desert, and such an analysis would not
be done in determining consistency with local GH@ssion reduction plans. The state needs
to perform a top-level evaluation of whether comsting a large project to meet such needs are
consistent with AB 32 or with optimal allocation of increasingly scamater supplies.

These are plausible scenarios that show a signtfiogpact of the proposed BDCP project on
GHG emissions that could be in conflict with exagtistate policies. For this reason, the
conclusion that this impact is less than signifitaamot correct. This impact must be
reclassified to significant for this RDPEIR to balid.

Failure to Perform Cost Benefit Analysis And Puflitist Balancing

The reason the state has so far failed to perfashlmenefit analysis or conduct public trust
balancing with respect to the Delta Tunnels progthat the special water interests are in
control of the process and know that a candid, siopiecess would result in the Delta Tunnels
not being developed. Two thirds of the water ta&emay from the Delta would go to mega
farming interests including those in Westlands WBistrict and the Kern County Water
Agency which already get subsidized water to grosustainable crops on drainage-impaired
land. They are growing cotton, almonds and othempaent water-intensive crops on arid-
desert land. In addition, “these project rightsjargor in priority to the rights held by water
users in the Delta and within the Delta watersh@PR). In contrast to those water interests,
many urban, residential, commercial, and industrsgrs are making great strides in terms of
water conservation, water recycling, use of watemflocal and other sources, and use of other
mechanisms to reduce reliance on the Delta asasdt save the costs of exporting water from
the Delta.

Up to this point, the state has only conducted-besiefit analysis in terms of whether benefits to
the exporters would exceed cost to the exportdrererhas been no true state-wide cost-benefit
analysis, or cost-benefit analysis considering ictgan the Delta and Delta watershed interests
and users because the exporters controlling theepsoknow that the costs of the project would
exceed any benefits. The recent indication byBIREP to conduct a cost-benefit analysis,
while seemingly encouraging, is also discouraging t the apparent biases already being built
into the cost-benefit analysis.

® PPIC report lawns
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Likewise, there has been failure to perform balageas required by law, under the Public Trust
Doctrine. The state “has an affirmative duty toetdtke public trust into account in the planning
and allocation of water resources and to protebtiptrust uses whenever feasible.” (82, citing
National Audubon Society v. Superior Co@3,Cal.3d 419 (1983). The Plan explains that é th
cited case the California Supreme Court “unanimpaffirmed that the state’s navigable lakes
and streams are resources that are held in tnugtdgublic and are to be protected for
navigation, commerce, fishing, recreational, ecalalg and other public values.” (82). Because
of the absence of information and analysis as diaxliabove, including absence of information
on how much water is actually available for expartg absence of cost-benefit analysis to
determine what project or projects might make eotn®ense, together with the deteriorating
water quality, increasing salinity, and declinimghfpopulations in the Delta, the state presently
lacks the information necessary to accomplish ¢ggired public trust balancing.

The state should not rush to develop the Delta €lsnio funnel massive quantities of fresh
water around the Delta to the special water intergsuth of the Delta which are junior
appropriators that should be last in line in teohebtaining water from the Delta. The state
needs instead to obtain the essential factualnmdtion and perform the necessary analyses in
order to protect the Delta as required by the DRetsborm Act and the Public Trust Doctrine.

EWC Reduced Exports Plan

The EWC Reduced Exports Plan contains numerousractd compensate for reduced exports.
These actions include alternatives for achievingewsupply reliability and Delta ecosystem
restoration. This alternative relies on strict eoément of water quality laws, adoption of the
SWRCB and Fish and Game flow recommendations, spa existing levees, ceasing the
unreasonable use of water to irrigate toxic sbié teturn pollution to the estuary, while also
providing for exports and water supply along withter conservation measures to ensure
existing supplies are extended to meet demand.i§laiseasonable alternative that has not been
adequately considered in the Delta Plan or thealriin DPEIR.

Unless the state is willing to write off vibrant lleewaterways, fish and wildlife, the state needs
a system that allows it to plan effectively for thiater needs of both Californians and California
ecosystems. The dangerously well-trod path of “aseruse, environmental decline, then hasty
and unplanned reaction” can begin to be brokenragtong waterways the right to be at the
planning table from the beginning, at a level trtdg-equal” to human water uses, rather than at
the end when the damage has been done.

If the state is actually committed to “co-equal’aigy and if water rights are to be the legal
measure by which water is allocated for human ofése state, then waterways also must be
granted equivalent water rights that reflect tlosvBi and water quality necessary to ensure
waterway and larger ecosystem health, with a mafygafety. That would be the process by
which the Delta Plan would fill responsibilitiesder the Public Trust Doctrine, and
environmental and species protection laws. The flast include an analysis of this “water
rights for waterways” option to ensure complianéthwaw and the Public Trust Doctrine.
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Comments on Policies And Recommendations

The single most significant and negative policyrd®is that the Revised Project WR P1
changes the definition of “Reduced Reliance orniba”. The prior definition included a
policy calling for a reduction of net water usedrnrthe Delta watershed. The new definition
omits references to water use in the Delta watersine only applies to water “exported from,
transferred through or used in the Delta.” Thaif@ation of this change in definition is that it
appears that all diversions upstream of the Dettaldvnot be required to comply with the
proposed prohibitions on Delta exports, or thellggaandated requirement to reduce reliance
on the Delta, because they are not using waterreegpfrom, transferred through or used in the
Delta.

Policy WR P1 (108) limits exports from the Deltgpdading on three apparent findings. The
third finding requires for limitation, that “the part, transfer, or use would have a significant
adverse environmental impact in the Delta.” Thesi&Rs turn proper planning upside down.
Existing exports have already a significant adversgronmental impact in the Delta. The Delta
needs more freshwater, not less freshwater. Ingteatiempting to turn burdens upside down,
placing burdens on those seeking to preserve tha,2elimit needs to be set on exports, with no
water being exported above the set limits. Whetinerot water suppliers have instituted
conservation or improved regional self-reliancgas must be limited to amounts consistent
with restoring the Delta.

Recommendation WR R3 calls on the SWRCB to evalappdications that would result in new
or increased uses of water from the Delta for iaecy with the constitutional principle of
reasonable and beneficial use. First, such apitsaare not ready for consideration unless and
until informational needs including actual watea#ability discussed above, have been met.
Second, such applications must also be evaluatkghinof the Public Trust Doctrine for
protection of the Delta.

The Plan in its policy sections calls for improvjmgeaning increasing, conveyance. (111-112).
As shown above, there is no existing informatimrahnalytical basis supporting development of
the Delta Tunnels. There is no basis for the Plas&imption that “The completion of the
BDCP.... are needed but may take many years teemmght”. (111-112). It would take many
years to complete the Delta Tunnels, but they ateneeded. Moreover, as shown above, with
increasing salinity resulting from climate change diversions, and increasing dry years and
fewer wet years as result of climate change, tivendd be no need or viable use for the Delta
Tunnels by the time they would be constructed. &isted out above, findings in the Plan such
as “The State does not have sufficient informatemassess the current reliability of its water
supplies or to meaningfully measure progress tovaahilevement of more reliable water
supplies for California” (113) demonstrates thathnay other than pre-decisional bias supports
the conclusory statements that the BDCP shouldbb®teted (112, WR R12), and that larger
amounts of water should be exported from the Dokltang wet years requiring expansion of
conveyance capacity, meaning the Delta Tunneld)(11

We incorporate by reference the 18 Recommendati@ue in the EWC Comments on the Fifth
Staff Draft of the Delta Plan (September 30, 2Gdd3ling with water supply subjects such as:
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water efficiency and conservation; flow criteriaeoturning the provisions of the Monterey
Agreement; protections for Northern California gndwater supplies; cautions on conjunctive
use; and protections for the Trinity River and Mathmerican Tribes.

CHAPTER 4 — RESTORE THE DELTA ECOSYSTEM

In general, this chapter makes many valid and ateyoints regarding the relationship between
natural flows and species viability in the DelaWC commends the DSC on its astute
observations of the need for drastic measureslporastore natural habitat for native species and
to ensure flows which resemble historic flows te éxtent possible. At times the Plan fails,
however, to link these sound conclusions with thicpes proposed in this Plan. There are
critical gaps in linking these scientific conclussoto Delta Plan and especially to the BDCP.
The following are specific examples of such inaceigs:

» Page 129. This section states that to restore éti@a Bcosystem, Californians will need to
place greater reliance on reservoirs, and the dpuent of alternatives supplies, and
modern water diversions that protect fish whilevlong reliable water supplies. “For
these reasons, restoring the Delta ecosystemeallire new investment in water
facilities and alternative supplies, not just regun of water project operations or
restoration of habitats for fish and wildlife.”

o Did the authors consider the need for enhancedrwateservation as part of this
suite of measures needed for future Delta uses@lb@went of strong
conservation measures and well as incentives t@l Wwater supply development
should be added to this section.

0 Also, to what extent has the construction of addgi reservoirs been evaluated
in this Plan and its PEIR? If the policies in tRisn are encouraging such
additional water storage, the impacts must be avatl

» Page 132. The Plan states, “Nearly all the rivestohcally flowing to the Delta were
dammed, creating Shasta, Folsom, Millerton, and/ibedakes and other impoundments
described in Chapter 3. These dams, togetherlextes constructed to prevent
flooding, blocked access to spawning areas and b#istats critical to salmon, splittail,
and other fish. . . .”

o EWC appreciates the acknowledgment of this reality hopes that DSC will
consider that many of the policies proposed inDkka Plan and in the BDCP
will alter operations of these existing dams arsd @ncourage the development
of new dams that will further hinder the succesthete fish species. Dams are
not a mere problem of the past, and should be atedwas an indirect effect of
this Plan.

» Page 134. The Plan states, “[R]estoration seeketuion areas to a close approximation

of their natural potential, including reestablighmmatural habitat and ecosystem
functions, as feasible, within the context of thverent configuration of the Delta, the
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current biological communities, and the permaneadifications to Delta land forms and
hydrology.

o EWC agrees with this conclusion and hopes for @ttt clarification. How can
construction of facilities that divert a large pont of the flow from the
Sacramento River achieve a close approximatiohehatural potential of the
Delta? Also, what does DSC consider to a “permamaification of the Delta
forms”? How have you determined that some impiacthe Delta are
irreversible?

Page 135. Under the sidebar Delta Ecological Rpiesj Principle 2, the Plan states that
a management implication of the fact that the Dettasystem is part of a large
ecosystem means the following: “Management of telkabcannot occur independently
of structures and events upstream and in the ogeaggional and state economies, or in
the wider governance context.”

o EWC agrees with this principle and management itagibn. How are structures
and events upstream addressed in this Delta Pthmats PEIR? Have you
considered how the changes to reservoir operatiounlsl affect the policies
contained herein? Have you considered how the sporeding agencies with
jurisdiction over these structure who have variB&&\, CEQA, NEPA
obligations of their own will interplay with the poies herein and the policies
encapsulated by the BDCP?

Page 137. In the sidebar, Bay Delta Conservatian Belta Ecosystem Restoration” the
Plan notes that if approved the BDCP will be a KeltCommunity Conservation Plan
pursuant to Chapter 10 of the Fish and Game CoHapéat Conservation Plan under
the federal ESA, and will be incorporated in thdifGania Water Code. The Plan then
states, “The Council has a potential appellate mj@rding the inclusion of the BDCP in
the Delta Plan.”

0 Please explain this last sentence. In what serse ttie Council play an
“appellate role” regarding the inclusion of the BB@ the Delta Plan?

Page 139. The Plan notes “Flows sometimes havesfietted the Fish and Game Code
Section 5937 requirement that dam owners shoutavadlfficient water at all times to
pass through a fishway. . . .”

o EWC agrees with this conclusion and asks that ylolieastatement regarding the
current compliance with the other legal constraom®elta operations. For
example, it would be helpful to add a small secbarSWRCB decision (D-1641)
and the Delta Smelt Consolidated cases (“Wangasida”). Please add a
section on how the Public Trust Doctrine obligdtesDSC to restore and protect
the Delta for the use of the citizenry. As requibgd/Nater Code 885203: “[t]he
longstanding constitutional principle of reasonalde and the public trust
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doctrine shall be the foundation of state water agament policy and are
particularly important and applicable to the Délta.

0 Please explain how the DSC plans to address thesendy degraded, and often
illegal conditions, in the baseline analysis. Retpd conditions are often
subsumed in the baseline, thereby minimizing thpeapance of a project’s
impacts and artificially inflating its benefits.o™o so, however, would greatly
compromise the DSC’s mission of restoring the Diglta close approximation of
natural potential. Please explain how the DSC plaraidress this issue.

Page 141. Regarding timing of the updated DelavFDbjectives, the SWRCB is not
scheduled to complete these objectives until 2QER P1) This deadline cannot be
reconciled with the Delta Plan’s goal of being coetg by early 2013 or with the BDCP
goal of being complete by the end of 2013. NeitherDelta Plan nor BDCP should be
approved without valid flow criteria approved by 8@B, and the DSC cannot enforce
SWRCB'’s deadline. This chapter should analyzeradtése scenarios for ensuring flows
“to protect the Delta ecosystem and the reliabdityhe Delta’s water supplies” (as
called for on page 141).

Page 142. “Greater reverse flows caused by pumpititge south Delta increase the
numbers of fish entrained.”

o Please provide a more detailed description of HogvRlan will ameliorate this
impact. Is it imperative that South Delta pumpsseeaperating altogether in
order to address this impact?

Page 144. There are important discrepancies betikead elevations in the Delta and
Suisun Marsh” as shown in Figure 4 of Appendix ld &dabitat Types Based on
Elevation” as shown in Figure 4-5 of the Delta Fiaal draft. The map in Appendix H
distinguishes among five different “subtidal” el&éeas, a term that usually refers to
zones that are submerged most of the time. ByasitFigure 4-5 combines these five
areas in a single area identified as “subtidalhe Plan then fails to refer to subtidal in
the text at all, instead referring (on page 144stdsided” land. The implication is that
this entire region of the Delta is uniformly sulesidlif not actually submerged, a serious
misrepresentation of the situation.

Page 144. Figure 4-5, “Habitat Types Based ondiien,” should reflect a range of
subsided areas as shown in Figure 4, “Land elevafiothe Delta and Suisun Marsh,”
on page 32 of Appendix H. “Subtidal” refers to esrbelow low tide that are submerged
all or most of the time. This is not an accurasdtiption of any subsided area in the
Delta. Therefore, the designation of any arehefelta as “subtidal” or “intertidal” is
misleading to any reader not personally familiathvihe Delta region. The use of either
term should be accompanied by a description of \disé@ince below sea level it refers to,
as in Figure 4 in Appendix H.

Page 144, lines 13-14 should read as follows: ésxbed in Chapter 5, some of the
Delta cannot be restored to its original ecologiaakttions because of the degree of its
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subsidence. Figure 4-5 shows degrees of subsidenteefers to zones as “intertidal” or
“subtidal” based on their distance below sea leaighough in the case of the Delta, these
subsided lands are not submerged.

» Page 144. The Plan states that “the most promjbaigtat] restoration opportunities are
found in the less-subsided flood basins, riveridors, and brackish tidal marshes on the
Delta’s perimeter” (lines 20-21). The Plan theentifies the Lower San Joaquin
floodplain between Stockton and Manteca as a piamerea for habitat restoration
(page 147 and map on page 159). This is primeldauincurrently under cultivation, not
sufficiently subsided to escape scrutiny as a “psorg” area for habitat restoration,
including tidal marsh. Appendix H notes (page B@} “Existing non-urban land uses,
infrastructure, and other constraints of thesetlona [restoration opportunities] were not
considered for this map” [Figure 4]. The Plan doescontain sufficient detail to
indicate that these constraints have been considerthe final draft of the Delta Plan or
that habitat benefits there have been balanceastgae costs of loss of that land for
agriculture or as part of the local tax base.

» Page 144. Another area identified for habitataregion is the Cache Slough Complex
(see map on page 159). This project has comptidatdraulic impacts on groundwater
and septic systems on Ryer Island, which have dyrbaen affected by testing for the
project. In addition, the proposal to expand tlmboYBypass will impact transportation
on Ryer Island when the Bypass is flooded, affgctécreation consumers, farm
equipment, and emergency vehicles from Rio Vista.

» Page 155, Policy 1. “Development, implementatiovd enforcement of new and updated
flow objectives for the Delta and high prioritytiutaries are key to the achievement of
the coequal goals. . . By June 2, 2014, adoptmptement updated flow objectives for
the Delta that are necessary to achieve the coggahl

0 Please explain how this Plan affects the speeffextiweness of SWRCB'’s
policies and approvals. Also, please explain haa2014 deadline can be
reconciled with the 2013 deadlines for the Del@nRind the BDCP.

o0 Are these policies intended to completely offsetphoblem statement? What are
the metrics of success?

o This policy and many of those that follow deferafies until a time that DFG
can provide input. Without these specifics, theques are rendered largely
useless. For example, under ER P3, it is uncleat i8meant by “Protect
Opportunities to Restore Habitat.” A discussiompuadtection of “opportunities”
to restore habitat is a vague to say the leastn®ée specific performance
measures, and specifics on how each effort widdaly result in survival and
recovery of endangered and threatened species.

» Page 157, ER R1. The Plan lists restoration prejinet should be prioritized by the
BDCP and implemented.

27



0 Please describe the specific species that woutddmevered by each project and
how this assures that each endangered species iagion will benefit. There is
only one mention of a specific species, the ChinBaknon, next to the Yolo
Bypass project.

Page 158, ER R2. “Complete and Implement Delta @wasicy Strategic Plan.” The
Plan states that as part of its Strategic Plami)litDevelop and adopt processes for
ownership and long-term operations and managenidanad in the Delta and Suisun
Marsh acquired for conservation or restoration™Develop, in conjunction with the
Wildlife Conservation Board, the Department of Waesources, Department of Fish
and Game and Bay Delta Conservation Plan implemeatel other State and local
agencies, a plan and protocol for acquiring the lagcessary to achieve ecosystem
restoration consistent with the coequal goals hedEicosystem Restoration Program
Conservation Strategy.”

0 How are these two bullets different? Does the D&@ [ acquire land separate
and apart from land acquisition efforts made inasshwith the other agencies
mentioned? Has there been any analysis of landb&idy or cost? Does the
State plan to use condemnation procedures? Howanil acquisition
specifically improve the survival and recovery sater each endangered species
in the region?

Page 165, under Output Performance Measures. “WREB implements Delta flow
objectives by June 2, 2014.”

o If the SWRCB adopts weak flow objectives, thenrstoration policies of the
Delta Reform Act would potentially be rejected onmgpromised. It would be
more helpful if the Plan provided more guidanceécashat would constitute
favorable flow objectives in terms of ecosystentaegion.

Page 165, under Outcome Performance Measures.réotpward restoring in-Delta
flows to more natural functional flow patterns tgpport a healthy estuary. Metrics:
results from hydrological monitoring and hydrodynamodeling. (ER P1).”

o Please provide a more robust description of whdtdiggical monitoring and
hydrodynamic modeling would pass muster under tbkkalPlan. Again, this Plan
could benefit from specific metrics of success padormance measures.

Page 179. The DPCEconomic Sustainability PlafESP, Figure C) estimates an annual
crop loss of up to $20m resulting from the BDCPposal for habitat restoration in the
San Joaquin River Floodplain. Yolo Bypass Fistiamtancements involve losses of
$7m to $10m annually, dependent on flood duratiBestoring 65,000 acres of tidal
marsh would involve $18m to $77m in crop losseshie highest losses in the South
Delta. Selection of agricultural land in the Lov@&an Joaquin River Floodplain and
other areas of the Delta for conversion to anythabiot compatible with agriculture is
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inconsistent with the core strategy to “Maintaint@egriculture as a primary land use, a
food source, a key economic sector, and a wayef l{lines 27-28)

Comments on Policies and Recommendations

» Earlier comments by the EWC recommended addin@gbéish an enforceable
mechanism to ensure water exports from the Delfanaater transfers are consistent with
the flow standards established by SWRCB recommendaand, until they are issued,
the current Biological Opinions for Delta Smelt é@almon/steelhead should apply.”
(ER P1) This addition has not been made.

» Earlier comments by EWC recommended incorporatibhg the Delta Plan consideration
of water use and diversions north of the Deltais Hlas not been done. The recently
released report by Fish Agencies on how to ope&@tgeyance under BDCP to benefit
combined species (CS5) makes it clear that spestewvery can only be achieved with
reoperation of upstream storage. The Delta PEtes{page 135, Principle 2) that
“Management of the Delta cannot occur independaitBtructures and events upstream
and in the ocean, in regional and state econoroian,the wider governance context.”

In addition to acknowledging this, the Plan shazddsider how changes to reservoir
operations could affect the policies in the Plan.

* We still see no recommendations in this chaptdralespecific to the recovery of
endangered fish species or the CVPIA requiremarddabling of salmon populations.
Measurable goals for species recovery need todheded as part of ecosystem recovery
actions. (ER R1)

» If the intent of ER R5 and ER R6 (Page 162) isttuce populations of Striped Bass in
order to reduce predation by introduced fish, werrgou to the ruling by the California
Fish and Game Commission which defeated proposhah§ regulations which would
have increased the take of Striped Bass in ordac¢complish this goal. Predation by
Striped Bass on salmon was shown not to be sigmifiand the long term tradition of
having Striped Bass available in the Delta foreatonal fishing was deemed more
important. The Delta Stewardship Council shouldybieled by this policy decision of
the Fish and Game Commission.

General Comments on the Bay Delta Conservation Plan

The BDCP has not defined “greater water supplyabdity,” but it is well know that the
applicants and their contractors are working toaeenmore water from the Delta System.
Additionally, incorporation of the BDCP into the EPlan is anticipated if DFG, FWS, and
NMFS certify it as meeting their biological standsr We ask the DSC to provide guidance to
the BDCP on what is required to meet the legistathandates of Delta ecosystem recovery,
improved water quality in the system for fish anittiiife, as well as the Delta human needs, and
the need to factor in the State Water Board’s Daat tributary flow requirements coming in the
future.

The definition of “water supply reliability” is ingrtant and can impact economic sustainability

of the Delta. The Delta Plan acknowledges multgbtategies or objectives referenced in the
Delta Reform Act that must be addressed to impwaker supply reliability. A more specific
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definition of water reliability allows for economanalysis or at least the presentation of factors
relevant to economic sustainability. For examibleater reliability is defined as export levels
prior to 1970, reduced by the effects of climatarge and needs within the watershed, this
might represent the average level of exports whazkid realistically be more reliable. This
level had less of an impact on fish populations tthee impact of exports from 1970 to 2010.
The 1970 level of export is conceivably sustainataté through Delta conveyance and this
would have a different impact on economic sustalitalthan that of expanded exports.
Expanded exports utilizing isolated facilities, wlinihas been proposed in the BDCP, would have
a footprint that takes farmland out of protectioff,local tax rolls, and could alter channel flows
threatening the salinity of the Delta. These dotslwith the Plan’s proposed performance
measure in Chapter 8, which states that progress tbimproving economic sustainability of
Delta land uses and protection of the Delta’s afuical values should be measured by “total
agricultural acreage and gross revenue in the Qesléh) will be maintained or increased in the
future.” A more precise definition of “water suppeliability” could avoid these kinds of
conflicts.

With reference to the Delta Flow Criteria adoptgdhe State Water Board, the Council should
determine specific maximum quantities of water taat be exported under varying water type

years and hydrological conditions in order to pdevmeasurable criteria for the goal of “water

supply reliability.” We cannot manage what is n@asured.

CHAPTER 5 — DELTA AS PLACE

This Delta Plan includes some performance meashueshey are still lacking in quantitative
specificity, as noted in the EWC comments on ahezairaft. There is still no clear recognition
that water quality and improved water flow throubhk Delta are an integral part of the Delta as
Place. The plan mentions the importance of inclgddelta residents and Delta communities in
planning for the Delta’s future but is vague regagdnechanisms for ensuring this inclusion.
Every process mentioned operates from the top dowkeeping with the colonizing of the Delta
by the state and federal water projects.

The Plan acknowledges the primacy of agriculturarasconomic driver but still hedges on the
difficult choices necessary not just to protectffedta but to increase its general prosperity, as
required by the Swamp and Overflow Land Act, andrisure an adequate water supply for the
Delta, as required by the California Water Code.

» Page 179. Selection of agricultural land in thevenSan Joaquin River floodplain and
other areas of the Delta for conversion to habéspecially tidal marsh is not consistent
with the value of: “Maintain(ing) Delta agricultues a primary land use, a food source, a
key economic sector, and a way of life” as statelthies 27-28.

» Page 187. “Impacts on agriculture, such as deicrgasvenues, are also likely if Delta
water supplies increase in salinity . . . and wdamand increases.” (lines 13-14)
Although no one can predict the actual consequenicelémate change, the Delta Plan
should be more than just descriptive of those pssionsequences. The Plan should
take a more affirmative position to protect Delg@ieulture, guard against increased
salinity, and manage water demand. In fact, thaairt of the DSC’s mandate.
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* Page 192, (lines 21-22). This sentence suggedtsvdiar from the Delta is now and will
continue to be abundant and of high quality. Tdegends upon how the Delta Plan is
implemented. It would be more accurate to say:at&*dependent industries like those
in Collinsville, Rio Vista, Pittsburg, and Antiockquire abundant and high-quality water
from the Delta.”

» Page 179, (lines 27-28). Selection of agricultltaat in the Lower San Joaquin River
Floodplain and other areas of the Delta for coneearto any habitat not compatible with
agriculture is inconsistent with the core strateg{Maintain Delta agriculture as a
primary land use, a food source, a key economimgeand a way of life.”

Comments on Policies and Recommendations

* We concur that conflicts with local land use mustloided or reduced when siting
water management or flood facilities or restorirdpikats (DP P2). The phrase “when
feasible” on line 25 is meaningless in this contaxd should be deleted. One example of
a conflict with existing uses is the Cache Slougm@lex and expanding the toe of the
Yolo Bypass, both of which will adversely impacbgndwater and septic systems of
landowners on Ryer Island and any resort or othgwgaty with waterfront on Steamboat
Slough

» The Problem Statement for “Maintain Delta Agricuétti(page 207) lists threats to Delta
agriculture, including changing water quality, e Plan includes no recommendation
regarding safeguarding Delta water quality. Tlesti®n should reference Policy ER P1,
Update Delta Flow Objectives (Chapter 4). In pcotey the Delta, the DSC has an
obligation to advocate for adequate flows for tredt®itself as it considers the effect of
SWRCB flow objectives on the achievement of thegoeé goals.

» For Sustain a Vital Delta Economy, please clarihyatventity or entities should support
the ports of Stockton and West Sacramento (DP R18).

* Under Issues for Future Evaluation and Coordinaidease clarify what entity or
entities should compensate for losses to the Relbaomy from habitat restoration,
water conveyance, or revised levee investmentipesi(page 211, lines 11-15).
Compensation would NOT be adequately addressefdibgxample, branding and
marketing the Delta or encouraging agritourism.

CHAPTER 6 — IMPROVE WATER QUALITY TO PROTECT HUMAIMEALTH AND THE
ENVIRONMENT WATER QUALITY

SBX7 1, the Sacramento-San Joaquin Delta ReformnoA2009, set state policy to “improve
water quality to protect human health and the emwirent,” a goal declared to be “inherent in
the coequal goals for management of the Delta."t@M3aode § 85020(e).) The Act further
identified the foundation of state water managenpelity as the “longstanding constitutional
principle of reasonable use and the public trustrdee,” mandates “particularly important and
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applicable to the Delta.” (Water Code § 850239 atlvance implementation of its goals and
mandates, the Act states that the Delta Plan “simalude specific measures to meet the “needs
for reasonable and beneficial use of water” andtion[e] water quality,” with required
“performance measurements that will enable the Cibtmtrack progress.” (Water Code §
85302(d).) The Act further requires that the Dé&ltan “shall...[d]escribe the methods by which
the council shall measure progress toward achieiegoequal goals” using these performance
measurements and other means. (Water Code § 85308(

Once again, we incorporate by reference all putanstted comments by EWC on earlier
iterations of draft Delta Plans. These commenisdp as we again do now, that the current draft
Delta Plan continues to fail to meet the Act’s lagandates and the needs of the Delta.

In prior comments, EWC provided analysis and evigéeio demonstrate the necessity for swift,
decisive action to address water quality and flssues in the Delta, described the limitations of
the then-draft Delta Plans to meet the mandatéseofct, and offered clear alternative actions
that would meet Delta challenges. Once againD#l&a Plan fails to ensure implementation of
existing water quality laws, take action to evailre law where needed, or provide assurances
that future covered actions will be required to tmecessary flow requirements, water quality
constraints, public trust values, or reasonablemmsedates.

The additions and changes to the water qualitymeesendations, commented on previously, fail
to rise to the level of meaningful action to adwahealthy waterways as mandated by the Act.
For example, WQ R1 merely restates existing stadef@deral water quality law, which already
requires protection of beneficial uses. WQ R2 $yngprrects an oversight in requiring covered
actions to identify significant impacts to wateiatjty, which is essential to meeting the Act’'s
mandate to improve water quality. WQ R3 requirethimg, stating only that the Water Board
“should” evaluate and “if appropriate, propose” iiddal water quality protections where
discharges could adversely impact beneficial u3éss entirely voluntary recommendation fails
to even apply to the whole Delta, most of whichlreadyimpaired by pollutant discharges that
adversely impact beneficial uses. Rather, WQ RBiegponly to “priority” habitat restoration
areas (again, not even all restoration areas)ngapibe question of how the Delta Plan views the
state’s responsibility to address discharges thpair now the beneficial uses in the Delta as a
whole.

The continued refusal to include policies in thdt®®lan to address water quality concerns
further evidences the Plan’s emasculation of thigssAnandate to actualiynprovewater quality,
rather than continue the status quo. Despited¢hels and broadly recognized impacts that
deteriorating water quality poses to the viabitifythe Bay-Delta, Chapter 6 calls for no new,
meaningful actions to address this threat. Ratbleapter 6 simply reiterates existing efforts and
already-planned initiatives that will do little teverse the ongoing slide. At a minimum, R1, R2,
and R3 should all be incorporated into the DelanRis regulatory Policies rather than
Recommendations.

Further, the Plan is essentially silent on howiit meet the Act’s requirement to build programs

— including water quality programs — on a foundatd reasonable use of water and protection
of the public trust. Consistent with this flawgabaoach, the Delta Plan fails to meet the Act’s
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mandates to meaningfully “[d]escribe the methodsvhich the council shall measure progress
toward achieving the coequal goals” or provide ssagy “performance measurements that will
enable the Council to track progress” towards watedity. The Plan cannot measure the
progress of actions to which it has not fully cortted and/or that go beyond the status quo of
continued degradation.

Specific quantifiable timetables, performance measuendpoints, and consequences for failure
are the necessary drivers of any meaningful planrealistically expects to improve water
qguality. For example, monitoring results needigger automatic actions prior to violation of
standards to prevent irreversible ecosystem damagelegradation of beneficial uses. Given
the extensive information on pollution impactshie Delta, a credible Delta Plan must provide
the yardsticks to evaluate progress (including n@asing reductions), end points, and citizen
enforcement tools to hold all polluted dischargeraccount and provide consequences for
failure. The Plan should include such specific actability measures.

We urge the Council to review EWC's proposed alitue, which addresses such continued
failures of the Plan to comply with the Act. EW@posed alternative includes strict
enforcement of water quality laws, adoption of 8tate Water Board and Fish and Game flow
recommendations, shoring up of existing leveessingahe unreasonable use of water
(including but not limited to irrigation of toximds that return pollution to the Delta), and
providing water supply solutions that ensure emgs8upplies are extended to meet necessary
demand. This reasonable alternative has not béigrcinsidered in the current Delta Plan or in
the Delta Plan DEIR, and must be part of the dia¢olgoth to meet the Act's mandates and to
ensure the health of the Delta, and all of us wégedd on it.

In reviewing the EWC'’s already-submitted commews call on the Council to incorporate our
specific recommendations for enhancing the devetspgmmplementation, and enforcement of
water laws to protect the well-being of the Delféhese recommendations include, but are not
limited to, the following:

» The weak Central Valley Irrigated Lands Regulatérggram has failed, and will
continue to fail as currently written, to protelee thealth of the Bay-Delta Estuary. The
inadequacies of the existing Central Valley Irreght. ands Regulatory Program have
been exhaustively documented and referenced in BT comments. The Delta Plan
must specifically address these inadequacies itrabng contaminated agricultural
runoff, and ensure that the changes outlined in E3&@ments are implemented and
enforced.

» Chapter 6 briefly references permits issued purstaatiie National Pollutant Discharge
Elimination System (NPDES) and “encourages” theetindlevelopment and enforcement
of the Program, under the unquestioned — and na@stakassumption that this program is
working. We urge the Council to include in the @2dPlan specific oversight strategies
that will ensure the Central Valley Regional Boaurllly complies with NPDES
permitting regulations, including anti-degradatrequirements and allowance for mass
loading and additive and synergistic interactions.

» State and federal anti-degradation requirementsoatenely ignored and, consequently,
the Central Valley Regional Board has little idéahe total mass loading of pollutants in
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a watershed. For example, the Regional Board dsayeermit granting Linda County
Water Agency all of the remaining assimilative aapafor salt in the Feather River.
Subsequently, Yuba City was granted sheneassimilative capacity in their permit
renewal. The California Court of Appeals recelfgiyice the release of the current Draft
Plan) found the Central Valley Regional Board'srylavaste discharge program violated
anti-degradation requirements, with potential irogfions for many of the Regional
Board’s existing water quality programdAspciacion de Gente Unida por el Agua et al.
v. Central Valley Regional Water Quality Controld8d (CA App. Ct., § Dist., Nov. 6,
2012.) We strongly urge the Council to include in thelta Plan a process for ensuring
that the Regional Board fully complies with antgdadation requirements in its
permitting and all other applicable pollutant cohtactivities.

The Council should further require in the DeltarPlaat the Central Valley Regional
Board prepare pollutant-specific mass load estisnfatethe Delta and tributary
watersheds, with documented estimates of reductiomsss loadings required to be
provided to the Council on a yearly basis, appleab discharges controlled under both
state and federal law. The Plan should specificelfjuire the Regional Board to
increase controls in NPDES permits, WDRs, and waiifaneaningful mass loading
reductions are not being achieved.

The Council should do more than simply recommeiadl tthe Water Boards conduct
special studies of selected emerging contamindh&hould make the funding and
implementation of aggressive suite of such studiesndition of approval of covered
actions, and should ensure that the State and Ralgidater Boards actually implement
controls on emerging contaminants as needed tegdrtite health of the Delta.

It is not enough to simply measure progress inqutotg water quality by the number of
programs initiated or TMDLs written. The Plan muntiude specific measures that the
Council will take in the event that relevant stagencies cannot annually demonstrate
actual progress in implementation of these programasassociated reductions in
contamination. Demonstration must include inteyandsticks with specific quantifiable
load reductions. This should apply to all sourdesnpairing pollutants, including
municipal and industrial stormwater/wastewater, @mngated agriculture return flows.
Additionally with respect to TMDLSs, we strongly momend that the Plan specifically
call on the State and Regional Water Boards to idiately (beginning with the 2012
Clean Water Act Section 303(d) impaired water bedist) start identifying water bodies
that are threatened or impaired due to low floater than just chemical or biological
pollution. Healthy flows are essential to ensugogd water quality, and numerous
other states already identify waterways impaire@lbgred flows. Flows must be
incorporated into relevant Total Maximum Daily Lean restore the water bodies to
health. Gee
http://www.waterboards.ca.gov/board_info/agendas?Zug/linda_sheehan.pdf).
Finally, waterways must be granted water righth#instream flows and water quality
needed to ensure waterway and system health. ihheDelta Plan and its PEIR should
include an analysis and recommendation of this éwaghts for waterways” alternative
to ensure the Final PEIR’s compliance with CEQAJ Hre Plan’s compliance with the
Act.
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The Delta Plan is characterized as a statewidewpidnat least a 50-year horizon. Given its
decades-long time-frame and the deep, systemitedigals facing the state in turning around the
trend of Delta health, the Delta Plan must takeoadb address the root causes of these
challenges through progressive recommendationgribatiate action and accountability. It also
must assess all reasonable alternatives that dvilrece environmental sustainability over this
lengthy projected period, including water rights featerways. The current Delta Plan fails to
consider a reasonable range of alternatives it dgkither this time frame or the major water
challenges before the state. We urge the Coumcéview the EWC'’s prior submitted
comments and construct a Delta Plan that will kb&dstate in effective governance of its
relationship with the Delta ecosystem throughoat2ff' century.

CHAPTER 7 — REDUCE RISKS IN THE DELTA

We find the Final Draft Delta Plan to be less atable than previous versions of the Delta Plan
when it comes to reducing risks. Because of redlizgta levee standards, the Revised Project
will result in even less levee investment thanRheposed Project of approximately a year ago.
The Revised Project does not meet the requirenoemtgsent of Water Code Section 85305(a) to
“reduce risks to people, property and state intsresthe Delta”... “by promoting”...."strategic
levee investments.” For example, despite a recenaation from the Delta Protection
Commission and a policy from CALFED, the Delta P$ili doesn’t include a policy or
recommendation for Delta levees to meet the PLB#®ee standard.

The description of risks does not include bothre@sand ground subsidence threats to the
California Aqueduct and Delta-Mendota Canal. iRstance, the January 2009 Newsletter of
the International Water Resources Associdtatated the following regarding B.F. Sisk Dam
(San Luis Dam):

“The dam and reservoir are located in an area gjthpotential for severe earthquake forces
from identified active faults, primarily the Ortitifa Fault that crosses the reservoir. It is also
near two major seismic faults: 45 kilometers (2&s)ifrom the San Andreas Rift Fault, and
kilometers (23 miles) from the Calaveras-HaywardlEaReclamation has identified several
conditions that require action to reduce risks.dss and deformation analysis conducted
indicated that during a major earthquake, crestlsatent greater than freeboard, or cracking
associated with embankment deformation, could oandrlead to dam failure. Failure of the
dam could inundate hundreds of square kilometesisiging the town of Santa Nella and
numerous farms and houses along the San Joaquén,Ricluding some areas of Stockton.”

Geologic Fault Maps by the California Geologic Syfclearly show greater fault risks to San
Luis Reservoir/Dam and the California Aqueduct thaks in the Delta.

Catastrophic failure of San Luis Dam would inundate California Aqueduct, Clifton Court
Forebay, the Delta Mendota Canal and other watevengance facilities. The San Joaquin

"“IRWA Update” Newsletter of the International WafResources Association, January 2009,
Volume 22, Issue 1, page 15. http://www.iwra.org/dleraupdatejanuary2009.pdf
8 http://www.conservation.ca.gov/cgs/cgs_history#2#2010_faultmap.aspx

35




County Dam Emergency Pfaimundation timeline for San Luis Dam failure esiies that it will
reach Clifton Court Forebay in 50 hours and Brarayash Staten Islands in 100 hours. It
describes the area affected as “San Joaquin RnersAWest Stockton and Delta Islands” with
an estimated 165,000 people threatened.

A map of the entire San Luis Dam inundation &tshows an inundation zone throughout most
of the southern and central Delta.

Land subsidence along the Delta Mendota Canal (Digl@gll-documented. The intertie
between the DMC and the California Aqueduct waessary because subsidence from
groundwater overdraft reduced the capacity of tMCD Groundwater overdraft continues
rampantly along and near the route of the DMC aalif@nia Aqueduct. However, the Delta
Plan does not disclose this risk in the “Subsidéseetion nor are there any policies or
recommendations to regulate the risk of aquediiciréaor reduced capacity from subsidence as
a result of ongoing groundwater overdraft.

How can it be that the risk section of the DeltarPtompletely omits the risks of San Luis Dam
failure and aqueduct subsidence to central andheoutCalifornia’s Delta water supply
reliability? We can only conclude that the focussarthquake risk to Delta levees is part of the
scare tactics to promote the Peripheral Tunnelswéyer, it is not supported by existing
scientific information.

We recommend that the Reduce Risk Chapter of thia Péan be rewritten to include the
relative risks to reliable water supplies from hrdsasuch as San Luis Dam failure and aqueduct
subsidence. We also recommend policies and recoaatiens to reduce those risks such as
mandatory groundwater regulation for areas adjaceimportant water conveyance facilities
such as the DMC and California Aqueduct.

Overall the Reduce Risk chapter of the Delta Peet woefully inadequate. This is

exemplified by the Plan’s omission to evaluateiaks to Delta water supplies, failure to adopt a
minimum PL 84-99 levee standard and a reduced esigoba levee protection for many Delta
lands. One can conclude that the Delta Plan isntended to evaluate and reduce Delta risks,
but instead is intended to promote the Periphanah€&ls project by using unsubstantiated scare
tactics about Delta levee failure from earthquakBse real risks to south of Delta water
supplies are not disclosed or addressed in anywhaysoever because they are inconvenient
truths that might distract from the push to build Twin Tunnels.

CHAPTER 8 — FUNDING PRINCIPLES TO SUPPORT THE COYEQ. GOALS

This chapter is wholly lacking in any substantedammendations or policies to determine
whether plans for substantial public investmentsaw Delta conveyance and ecosystem
restoration are worth it. As mentioned previouslEWC comments, a Public Trust balancing

° Page 21 http://www.sjgov.org/oes/getplan/Dam_Eecy_PLAN.pdf
10http://www.citvofripon.orq/DisasterManaqement/Fieu;VrRipon%20|nundation%20Fiq%208A
%20A%20size.pdf
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must occur along with an independent cost/beneéitysis and a water availability analysis. Itis
foolhardy to move ahead with multi-billion dollarviestments in new infrastructure without
knowing how much water is available pay for thejgcband whether or not the costs are less
than the benefits.

We repeat the EWC recommendation that you pronmoée tcritical actions that have been
missing from all versions of the Delta Plan and BD&3 follows:

A Water Availability Analysis for the Central Vailleand Trinity River in order to
determine the extent of water rights claims fronit®&ibutary watersheds compared
to the actual availability of water from those nisdor export south of the Delta.
Recently the California Water Impact Network (C-Wibtesented testimomyto the
State Water Resources Control Board (SWRCB) shothagthe San Joaquin and
Sacramento Rivers have water rights claims excgeatitual supplies by a factor of
over five. C-WIN also presented information indiog that the Central Valley
Project and State Water Project are junior watgrtrcontractors with little available
water during drought or as a result of reallocatmimplement the SWRCB’s 2010
Bay-Delta Outflow Decision. The Delta Plan and BD@ust include a Water
Avalilability Analysis in order to be useful planginlocuments. The Delta
Stewardship Council should include such criterraBBCP as a condition of
approval.

A Cost/Benefit Analysis is a standard way of ddinuginess for any major
construction project. CEQA guidelines suggest ithaiay be accomplished if
warranted. If a Cost/Benefit analysis will be @ega for a proposal, NEPA provides
guidelines to accomplish it. (See 40 CFR Sec. ZR)2Given the history of
significant cost overruns for major constructionjpcts, a cost/benefit analysis only
makes sense. The State of California and the dédexvernment would be negligent
to not include a legitimate cost/benefit analysisBDCP and the Peripheral Tunnels.

The Public Trust Doctrine is an affirmation of tthaty of the state to protect the
people’s common heritage in streams, lakes, mardkjand tidelands. The
application of the Public Trust Doctrine requireseonomic and sociological
analysis of the public trust values of competirtgralatives, as was directed by the
State Water Board in the Mono Lake Case. Its apbility to alternatives for the
Delta, where species recovery and ecosystem réstoeae being pitted against
further water exports, is exactly the kind of sitoa suited to a Public Trust
balancing, which should be required by the DeltnPIAs required by Water Code
§85203: “[t]he longstanding constitutional prin@pif reasonable use and the public
trust doctrine shall be the foundation of stateewatanagement policy and are
particularly important and applicable to the Délihe Council, therefore, clearly
has trustee responsibilities in balancing the puiolist, but you have punted on that
responsibility to date. Planning and allocationimited and oversubscribed
resources implies analysis and balancing of comgetemands. Inexplicably, we

1 http://www.c-win.org/webfm_send/265
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find no effort whatsoever to balance the publistmbligations and resolve
competing demands in previous drafts of the D .PThe Delta Stewardship
Council must include a Public Trust balancing fottbthe Delta Plan and BDCP as a
condition of approval of BDCP and other projectbraiited for the Delta Plan.

In addition to the above deficiencies in the D&ltan, there is no mention of the concept of
“price elasticity” and how it will affect the albiii of participating water agencies to pay their
share of costs. Itis blindly assumed that rategagan continue to assimilate increased rates
and that water consumption and agency revenuesenmilfin the same. We have seen this not to
be the case in many instances where water ratesrtsmn and agency revenues have declined
due to decreased consumption. The Montecito Wzitrict is a classic example of price
elasticity’® Montecito is spending 39% of its budget on Sti&ter Project water, yet is using
none of it in 2012-2013 because demand has redodée point that SWP water is no longer
needed because of price increases. Local soureesegting all demands.

A cost/benefit and Public Trust analysis for thdt®®lan and BDCP should take into
consideration price elasticity in determining whegtthe project beneficiaries can actually afford
the project. Many local water agencies are alreagheriencing budgetary difficulties due to
continual cost increases that result in rising wedtes and declines in revenue. The costs of
personnel, materials, and energy are continualggiand causing rate increases. It is
guestionable whether many water agencies can atferdost of the Peripheral Tunnels project.

Finally, any economic analysis such as cost/benafitPublic Trust analyses must include the
subsidies provided to agricultural interests, idahlg but limited to Central Valley Project
agricultural service contractors. For instance,BEmvironmental Working Group has identified
significant public subsidies to San Luis Unit CMhtractors in the form of water, crop and
energy subsidie¥ The Bureau of Reclamation also estimated a 1sstdd $5-15 million/yedf

to provide drainage to the San Luis Unit and recemas that Congress authorize additional
subsidies for the San Luis Unit. We are confidbat the costs of providing water to south of
Delta subsidized agricultural interests would netorth the benefit and would, in some cases,
increase subsidies.

12 5ee “Why We Cannot Afford the Peripheral CanalffeinThe Santa Barbara County
Experience.” California Water Impact Network, J@y12 http://www.c-win.org/webfm_send/248
13 See reports by the Environmental Working GrougCentral Valley agricultural subsidies
“Throwing Good Money at Bad Land”, “Power Drain"é&tSoaking Uncle Sam” at
http://ewq.org/featured/10

14 See National Economic Development Act Analysigbérnatives, Appendix N from Final
Environmental Impact Statement for San Luis FeaRee€valuation, Table N-10. http://www.c-
win.org/webfm_send/275
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EWC SECTION 2 -RECIRCULATED DPEIR COMMENTS

In addition to the comments below, we incorporatedierence the following comments, as they
are consistent with these EWC comments, by:
* CSPA, C-WIN, AguAlliance Comments on Recirculatedf®PEIR, dated January 14,
2013
» Friends of the River Comments on Recirculated CP&IR, dated January 11 and
January 14, 2013
* Previous Delta Plan and Delta Plan DEIR Commertisngited on June 10, 2012 and
February 2, 2012

Due to the importance of Chapter 25 and the impodaf the EWC comments for this chapter,
we have presented it first, although it is numeélyoaut of sequence with the remaining chapter
numbers.

CHAPTER 25 — COMPARISON OF ALTERNATIVES

INTRODUCTION

Like Prince Hamlet’'s “To Be or Not To Be” choicetiveen two opposite alternatives, the two
basic alternatives here, “To Dig or Not To Dig,ealso opposites. The Delta Plan, the previous
DEIR, the Policies and Recommendations, the RDP&t/ the Rulemaking Package call for
new conveyance. What that means is the construatidoperation of two tunnels that would
have the capacity to divert 15,000 cubic feet peoad (cfs) out of the Sacramento River
upstream from the Delta between Freeport and W&inove. The water taken would not flow
through the Delta. Instead, the water taken woeldransported directly through the tunnels to
the South Delta State Water Project (SWP) and @evitdley Project (CVP) pumping plants.
That would be done even though all responsibleip@giencies and organizations have found
that exports from the Delta must teeluced, notincreased, because of the environmental crisis
in the Delta that has resulted from ever increadimgrsions and exports of fresh water. That is
the “To Dig” alternative which is called the Rewusroject by the RDPEIR. The “Not To Dig”
alternative is presented by Alternative 2 submitigdhe Environmental Water Caucus (EWC).
Alternative 2 calls for no new conveyance, with timmed use of the conveyance facilities and
diversions at the South Delta. That allows freslewsd flow through the Delta, maintaining
some balance given ever increasing water polldtimm many sources and also salinity
intrusion from the Bay. Alternative 2 would sereehielp preserve what is left of the fisheries,
agricultural uses, commercial uses, and recredtigses in the Delta. Alternative 2 would also
reduce exports from the Delta serving to commeheegdstoration of the Delta whereas by
massively increasing the capacity for exports teeised Project would hasten the accelerating
environmental destruction of the Delta. Just asld#s choice of his “To Be” alternative led to
tragedy, so too would the choice of the “To Dig'viged Project alternative lead to tragedy.
The Revised Project would likely turn the Delteoiat polluted and salty stagnant pond and
further accelerate the already rampant declinauafarous fish species.
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This epic “To Dig or Not To Dig” choice and the émmnmental consequences of both
alternatives should be the focus of the Draft Efld RDPEIR. Instead, the silence on this epic
choice is deafening. Unlike Hamlet, there is narea soliloquy to analyze the issues and
consequences of this fateful choice.

The Draft EIR and RDPEIR are so deficient, inde¢edhe point of being environmental frauds,
that Orwellian falsification along the lines of ‘guee is war, war is peace” is perpetrated. The
Delta Plan (“DP” at page 72, all number refereraresto page numbers unless otherwise
indicated) and Regulations (5005(a) admit thatDbhk#a Reform Act has established a new
policy in Water Code section 85021 ‘faducing reliance on the Delta in meeting California’s
future water supply needs.” The Council is suppdsdik preparing a Plan pursuant to the Delta
Reform Act. The RDPEIR actually claims the Revigedject will lead to “reduced reliance on
Delta exports.” (RDPEIR ES-2). Calling for the atien of massive new capacity to divert more
water before it even gets to the Delta is, in tred world outside the water exporters’ dream
world, increasing not reducing reliance on the Delta in meeting California’s future water

supply needs.

Because of the magnitude of the epic choice madbéelta Plan to increase conveyance as
well as the enormous volume of the planning andrenmental documents thrust upon the
public, for the public to attempt to digest in adky review period these comments are lengthy
and pertain to other chapters of the RDEIR as aglChapter 25’s comparison of alternatives.
For example, the failure of the EIR preparers teethgp an accurate, stable, and finite project
description does make it impossible to make anrenmentally informed comparison of the
alternatives. However, the failure to developringuired accurate project description is also a
separate and independent violation of CEQA. Theesartrue of other issues raised such as the
failure to address the environmental impacts oédiig so much water upstream from the
Delta. This portion of the comments is lengthydese the “To Dig or Not To Dig” choice is the
starting point that will guide all further decisgrNothing of value has been supplied by the
RDPEIR or Draft EIR to aid the decision-makersha public in understandinghy the Delta
Plan process has chosen improved, meaning newegange, an@vhat andhow severe the
environmental effects of creatiagd operating that new conveyance will be.

A brief summary of some of the comments to folioglude:

* The DSC (including what has been set forth in tieédPlan, Draft EIR, RDPEIR and
Regulations) has failed to provide the accurathlst and finite description of the true
project in violation of CEQA.

» The DSC has failed to provide an adequate desenigti the environmental setting of the
Delta environmental crisis.

» The DSC has failed to focus the Draft EIR and RIFP&h the significant and admitted
adverse environmental effects of the Revised Prajetuding degradation of water
quality in the Delta and adverse impacts on fisgtcggs that are already endangered.

* The DSC has failed to provide any real environmdntarmation or analysis pertaining
to the critical issues of how and why and to whdéet the Revised Project will result in
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the significant adverse environmental consequeford3elta water quality and
endangered fish species

The DSC has failed to provide a consistent andreshelescription of the future demand
for new water and the amount of surface waterithpbtentially available to meet that
demand.

The DSC has failed to analyze the environmentabictgof utilizing the particular
sources of long-term water supply for the propased diversions.

The DSC has failed to address the environmenteteffresulting from creating new
points of diversion, upstream from the Delta, f6fQDO cfs of water.

The DSC has failed to provide decision-makers aedtiblic with sufficient facts to
evaluate the pros and cons of supplying the amoiunater that the new conveyance
would take.

The DSC has failed to provide any of the quantifacathat is necessary to comply with
CEQA in analyzing water supply issues.

The DSC has failed to provide decision-makers aedtiblic with sufficient facts and
analysis to make a meaningful comparison betweemlternatives.

The DSC has failed to disclose and analyze the@mviental effects, including reducing
necessary flushing of the Delta and Bay by optingzneaning increasing diversions in
wet years.

The DSC has failed to assess the “double whammyhermelta by creating massive
new diversions upstream coupled with climate chandeced 55 inch rise in sea level
further exacerbating the salinity intrusion in elta.

The DSC has unlawfully attempted to defer and/@r™to future environmental
documents and processes that have not been cothpletk as the BDCP process and the
State Water Resources Control Board duties yee foeboformed under the public trust
doctrine to determine water availability, cost Heranalysis, flows, and standards to
protect the Delta.

By calling for development of new conveyance withassessing the true project,
meaning the BDCP Delta Tunnels, The DSC has unlangagmented the project which
is aper seviolation of CEQA.

The DSC has failed to defer calling for new conveygauntil adequate CEQA analysis,
cost benefit analysis, and public trust doctrinalgsis have been performed to attempt to
ensure protection of the Delta.

The DSC has failed to address in the RDPEIR thietliet the recent and only cost
benefit analysis of new conveyance to date has dstraded that costs will would exceed
benefits by 2.5 times and that new conveyance fibyrerenakes no economic or financial
sense.

The DSC has failed to address in the RDPEIR thietlfiet the exporters in control of the
BDCP process are attempting to shift all possilectland indirect costs of mitigating
the environmental disaster that would be causeatelyconveyance to the taxpayers.
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 The DSC has failed to address in the RDPEIR thietlfeat the exporters are trying to
impose 75% of the new conveyance project costsatbatd be paid by exporters on the
ratepayers of the Metropolitan Water District ol8wrn California, even though those
ratepayers would only receive 25% of the waterltegufrom the new conveyance.

 The DSC has called for developing massive new oganvee capacity diverting
freshwater upstream from the Delta in violatiorthed co-coequal goals calling for
reduced exports under which you are developindtiea Plan.

 The DSC has misrepresented Alternative 2 callimgnéonew conveyance and reduced
exports of water from the Delta and, arbitrarilyttvaiut supporting substantial evidence,
reached the desired conclusion that Alternatiig"lightly environmentally inferior” to
the Revised Project.

 The DSC has failed to develop a reasonable aligentitat would not call for new
conveyance and that would call for reducing expimas the Delta even if the reductions
would be less than the reductions that would taieepunder Alternative 2.

 The DSC has produced a Draft EIR and RDPEIR sodnmahtally and basically
inadequate and conclusory in nature that meanimpgflic review and comment have
been precluded.

* You must prepare and circulate a new Draft PEIEhabthe public and decision-makers
are afforded the information and analysis that tmexgt have pursuant to CEQA in order
to make a reasoned and meaningful comparisonerhaliives.

Each of the above failures as well as other fadlidliscussed below, constitute a violation of
CEQA. The concluding words of the California Supee@ourt in its landmark CEQA water
supply decision irvineyard Area Citizens for Responsible Growth, incCity of Rancho
Cordova(2007) 40

Cal.4" 412 should be instructive to you in complying WBEQA by withdrawing the Delta
Plan, Regulations, Draft EIR and RDPEIR in so fathey call for new conveyance. “The
preparation and circulation of an EIR is more thaset of technical hurdles for agencies and
developers to overcome. The EIR’s function is teuga that government officials who decide to
build or approve a project do so with a full undensling of the environmental consequences
and, equally important, that the public is assuthesde consequences have been taken into
account. For the EIR to serve these goals, it estent information in such a manner that the
foreseeable impacts of pursuing the project camadlgtbe understood and weighed, and the
public must be given an adequate opportunity tornent on that presentation before the
decision to go forward is made. On the importasiés of long-term water supply and impacts
on migratory fish, the County’s actions in the grscase fell short of these standards.” 40
Cal.4" 412, 449-450.

The Delta Plan Draft EIR and RDPEIR have not presefinformation in such a manner that

the foreseeable impacts of pursuing the projeat [o@nveyance] can actually be understood and
weighed.” Therefore, you must withdraw the DellanP? Regulations, RDPEIR and Draft EIR in
so far as they call for new conveyance and embgaok tihe full disclosure, environmental
analysis, and development of a reasonable rangkeohatives required by CEQA.
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THE DELTA PLAN, REGULATIONS, DRAFT EIR AND RDPEIRAIL TO ACCURATELY
DESCRIBE THE TRUE PROJECT

It is essential to understand what the projectallstis in order to be able to assess alternatives.
“[A]n accurate, stable and finite project descoptis thesine qua normf an informative and
legally sufficient EIR."County of Inyo v. City of Los Angel@®977) 71 Cal.App.3d 185, 199. “A
curtailed, enigmatic or unstable project descriptiaws a red herring across the path of public
input.” 71 Cal.App.3d at 197-198. “[O]nly through accurate view of the project may the
public and interested parties and public agencianice the proposed project’s benefits against
its environmental cost, consider appropriate mitigameasures, assess the advantages of
terminating the proposal and properly weigh othiraatives.”City of Santee v. County of San
Diego(1989) 214 Cal.App.3d 1438, 1454.

All that the Draft Plan reveals is that the BDCBgass is considering a range of options for
conveying water through or around the Delta. (DBl&n 97). Those options are, first,
“Through-Delta Conveyance: Continue to divert watethe southern Delta at existing or
modified intakes/diversions for SWP and CVP operai” Second, “Isolated Conveyance:
Divert water from the Sacramento River at new iat##iversions and convey the water to the
existing SWP and CVP pumping plants through a pipéunnel.” Third, “Dual Conveyance:
Combine through-Delta conveyance and isolated g@anee to allow operational flexibility.”
(DP 97).

The water resources (Section 3) portion of the RIPREveals that the Revised Project would
encourage certain types of actions including “Cganee facilities (pipelines and pumping
plants).” (RDPEIR 3-11). The Policies and Recomnagiotis portion of Section 3 of the Draft
Plan on water resources in a short, conclusorgrsint, says that “The timing and pattern of
Delta diversions must be shifted so that more wedarbe exported during wet years, when there
is significantly more water available for diversj@md less is taken in dry years, when the water
is needed for in-Delta water quality and ecosygpentection. The ability to export larger
amounts of water from the Delta during wet yeaisnequire improved conveyance to increase
operational flexibility as well as more storagelbbiorth and South of the Delta so that this
water can be captured, stored, and ultimately dedid to meet the water needs of both people
and fish. With these improvements, Delta operatammg importantly, Delta export deliveries
will become more predictable.” (DP 111). The PrabRegulations restate these policies in
nearly identical language. (Regs 2, 8 5001 (efA1rand (C).

The Plan asserts that the Delta ecosystem wilrbgted by development “to optimize
diversions in wet years when more water is avaglanld conflicts with the ecosystem less likely,
and limit diversions in dry years when conflictsmihe ecosystem are more likely.” (DP 72).

The Plan recommends “Complete Bay Delta Consenv&tlan”, reciting that “The relevant
federal, State, and local agencies should comfiiet8ay Delta Conservation Plan, consistent
with the provisions of the Delta Reform Act, andeaie required incidental take permits by
December 31, 2014.” (Draft Plan 112). The Plametaihat “The state’s interconnected network
of surface and groundwater storage is insufficiemolume, conveyance capacity, and

flexibility to achieve the coequal goals. The coetign of the BDCP and the implementation of
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major new surface and groundwater storage fagldie needed but may take many years to
implement.” (DP 111-112).

All that the RDPEIR discloses in this regard is tine Revised Project “seeks to improve water
supply reliability by encouraging various actionisieh, if taken, could lead to construction
and/or operation of projects that could provideaarreliable water supply.” (RDEIR 2-5). The
pertinent description is “Surface water projectat@v intakes, treatment and conveyance
facilities, reservoirs, hydroelectric facilitiesYRDEIR 2-5). Similarly, the Executive Summary
of the RDPEIR describes the project in pertinemt @a “improved management of Delta water
supplies using increased storage and improved Deftaeyance.” (RDPEIR ES-2).

The project description is not only inaccurateatually descends to the level of hiding the ball
by way of intentional omission of material facBBeputy Director Jerry Meral of the Department
of Water Resources described the BDCP projecteaitine, 2012 public meeting on the BDCP.
On July 25, 2012, the Governor announced at hisigggress conference that he was going to
get this $14 billion Delta Tunnels project doneeTroject would be the dual conveyance option
and is actually referred to as the Delta Tunndi& peripheral canal, rejected in a referendum by
63% to 37% of the voters in California, has risgaia. The true conveyance project would
consist of two 35 mile-long tunnels taking watemfr new diversions near Clarksburg on the
Sacramento River upstream from the Delta to dweter around the Delta to pumping plants
south of the Delta. Each tunnel would be 33 feetiameter. The tunnels would have the
capacity to transport 15,000 cubic feet per se¢ofs) of water. That is an enormous quantity in
comparison to the Sacramento River, equivalertiéaiverage entire summer water flow of the
Sacramento River in that area. Though the BDCRdwhsced the number of proposed intakes
from 5 to 3, claiming a reduction in capacity t@9Qfs of water, it would be easy to add two
more intakes in the future to achieve the 15,08Ccapacity of the tunnels.

The RDEIR conceals rather than discloses the Ragl\Wwarnings from federal fishery agencies
issued during the first half of 2012 about the msgd BDCP project. Also concealed rather
than disclosed is the conclusion by the Nationademy of Sciences that the BDCP process
had put the cart before the horse by pre-determitiiat new conveyance should be constructed
and operated without first determining whether thias the best alternative.

The RDPEIR also evades discussion of the BDCP girbjesimply incorporating by reference
sections in earlier volumes of the Draft EIR asaggul to disclosing that key information in the
RDPEIR. (RDPEIR 23-1, 1 1 23.2, 23.3). Consequeittly necessary at this time to discuss
Section 23 which described the relationship ofdledta Plan to the BDCP in the incorporated
document, the Draft Delta Plan Program Environmdntpact Report (“Draft EIR”).

According to the Council, as required by the D&8&form Act (Water Code § 85320 et seq.) the
BDCP if completed, and approved by DR@yst be included in the Delta Plan. (Draft EIR 23-
1). Moreover, according to the RDPEIR “This EdBumes that the Delta Plan will be
successful andill lead to other agencies taking the encouraged actions.” (RDEIR ES-2)
(emphasis added). In other words, the BDCP isugsitgome speculative contingency.
According to the Council, inclusion of the BDCPtive Delta Plan upon completion and
approvaljs mandatory. The Draft EIR declares that “It is anticipatedttthe BDCP will include
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actions to. . . modify SWP and CVP Delta water @yance facilities and operations in the
Delta. . . .” (Draft EIR 23-2).

The Draft EIR describes the Delta conveyance casapconstruction of “New
intakes/diversions constructed along the SacraniRivier between Freeport and Walnut Grove
with an isolated conveyance to the existing Southd>SWP and CVP pumping plants.” (Draft
EIR 23-18). The project would also include “a nexermediate forebay with a pumping plant
would be constructed in the northern Delta to pleemporary storage prior to continued
conveyance to the new forebay near Clifton CoureBay.” (Draft EIR 23-19). The conveyance
concepts considered capacities up to 15,000 cfsqmemd. (Draft EIR 23-20). Further
description is given in the Draft EIR as “15,008 dfive 3000-cfs intakes/diversions from
Freeport to Courtland; all intakes/diversions ugestn of Sutter and Steamboat Sloughs”. (Draft
EIR 23-22). In other words, the project would gtiaé freshwater far enough upstream to keep
it from flowing into the Delta through the slouglas, well as through the Sacramento River.

The RDPEIR preparers are hiding the ball as opptisethking environmental full disclosure by
simply incorporating by reference back to the DEAR. At the BDCP public meeting in June
2012, as set forth above, the DWR Deputy Dirediates that the BDCP is going forward, and
that the project will be the Delta Tunnels withagacity of 15,000 cfs (though initially only

three intakes of 9000 cfs would be constructedg piteparers of the RDPEIR have attempted to
evade their responsibilities to set forth an adeyrstable, and finite description of the actual
project and assess the environmental impacts dfuleeproject, by not addressing the fact that
both the Governor and the head of the BDCP prdeags announced what the project will be,
and then addressing that project.

The preparers of the EIR also seek to minimizedtirainating status of the BDCP by referring
to it as a “cumulative project”. (Draft EIR 23-28)he BDCP ighe project, not aumulative
project.

The Executive Summary of the RDPEIR asserts tleabDita Plan “is a suite of regulatory
policies that would have the force of law and nadibig recommendations, all aimed at
achieving the coequal goals. The policies and recendations do not approve or mandate the
construction of any specific physical projectsstéad, they work to encourage other public
agencies to take certain actions or they providedsrds with which other agencies’ actions
must be consistent.” (RDEIR ES-2). Under “reliabigter supply” the Executive Summary
asserts that “The Revised Project would improveagament of California’s water resources
through increased reliance on local and region&msupplies, reduced reliance on Delta
exports, and improve management of Delta waterlmgopsing increased storage and improved
Delta conveyance.” (RDEIR ES-2). This is mere caseaty argument by the EIR preparers
attempting to have their cake and eat it. Theyfoalhew conveyance but do not do the work
required by CEQA to justify that decision in an EIR

Far from reducing “reliance on Delta exports,” thee project would create massive new

diversion facilities with the capacity to divertagmous quantities of fresh water upstream from
the Delta and consequentiycrease, rather thameduce, reliance on Delta exports.
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CEQA requires that “an agency must use its besttsffo find out and disclose all that it
reasonably can” about the project being considaneliits environmental impacts/ineyard
Area Citizens for Responsible Growth, Inc. v. ®ftRancho Cordova40 Cal.4' 412, 428
(2007); 14 Cal. Code Regs. 15144. “CEQA requirdssfwvironmental disclosure.”
Communities for a Better Environment v. City ofiRiond,184 Cal.App.4 70, 88 (2010).

A primary goal of CEQA is “transparency in envinoental decision-making3ave Tara
v. City of West Hollywoodi5 Cal.4' 116, 136 (2008).

A person reviewing the Delta Plan and its EIR istottl that the actual project consists of the
enormous new upstream diversion capacity accongaifly the Delta Tunnels capable of taking
enormous quantities of freshwater away from thadey diverting it in tunnels around the
Delta.

“While it might be argued that not building a portiof the project is the ultimate mitigation, it
must be borne in mind that the EIR must addresgtbject and assumes the project will be
built.” Vineyard Area Citizens for Responsible Growth, incCity of Rancho Cordoy2007)

40 Cal.4' 412, 444. (This decision will be cited throughushort form ad/ineyard Area
Citizens) A new Draft EIR must be prepared and recirculdite public review that addresses
the BDCP project and assumes that the diversiamelarwith a capacity of 15,000 cfs will be
developed and will be operated at capacity. Ginde§ 15088.5(a) includes as events requiring
an agency to recirculate an EIR changes in theeprof\fter the Draft EIR but before issuance of
the RDEIR the landscape has changed as both ther@ovand the DWR Deputy Director have
announced that the Delta Tunnels are the BDCP grajel that they will carry out that project.
Consequently, the RDPEIR is not relevant as it s gertain to or evaluate the true project.

To proceed in a manner required by law, the Counast either unequivocally drop the plan to
develop new conveyance at this time, or withdrasv@naft Plan, Regulations, and RDPEIR in
order to prepare and issue new documents for praliew containing an accurate, stable, and
finite description of the true project. The trueject is the BDCP Delta Tunnels with enormous
diversion capacity.

THE RDPEIR FAILS TO ADDRESS THE ENVIRONMENTAL BASHNE THAT THE
DELTA IS ALREADY IN CRISIS BECAUSE OF THE DIVERSIOS AND EXPORTS OF
FRESH WATER AND THAT THE CRISIS WILL BE WORSENED BYLIMATE CHANGE
AND WOULD BE WORSENED EVEN MORE BY INCREASING DIVERIONS
UPSTREAM FROM THE DELTA

The Plan concedes that “the long-term impacts edethdiversions, on the Delta and its
watershed, in combination with many other factars,causing native fisheries to decline. In
recent years the populations of salmon and sew#ral fish species have reached their lowest
numbers in recorded history and many of Califosig&glmon runs are now listed as endangered
by the State or federal government.” (DP 71). Tihgpke fact is that the Delta is in grave danger
of being turned into a salty, stagnant pond lethdilsh, and gravely impaired as an agricultural
and recreational resource. The Delta requires rinesbwater, not less freshwater. Exports must
be reduced, not increased. Two recent state agepoyts, establish that an increase in Delta
outflow is necessary to protect and restore theaegts aquatic ecosystem.
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There are already significant diversions of watent the Sacramento River and its tributaries
before the water gets to the Delta. As to the othajor river extending to the Delta, most of the
water from the San Joaquin is diverted upstreaire Hlan indicates that about 60% of inflows
into the Delta are already diverted. (DP 87). Tue environmental baseline is that the
guantities of water already diverted before reagliive Delta are so great, that the Delta is in
crisis such that further massive diversions shooldbe permitted. The Delta is not a clean slate.
The water situation-shortage-in the Delta is farseahan it was decades ago.

The Draft EIR in section 23 (incorporated by ref@ein the RDEIR as explained above)
contains some admissions in this regard. “Wateynees and fish and wildlife resources
throughout the Delta watershed and Delta have epacted by... water resource projects that
modified the flow patterns, changed water quali&ymoved native vegetation, entrained fish in
water supply intakes/diversions, and enhanced tondiin which non-native invasive species
and predators thrive. Reliance on water from thitkeDeatershed and Delta has been increasing
over the past 40 years as municipalities and alfui@h areas have grown and the groundwater
basins that these users had previously relied ipea become depleted. These factors, and
many others, individually and in combination, cdmited to the decline of fish and wildlife
resources in California over the past 150 yeargaf{(EIR 23-6).

There is more. “Following implementation of the QXRnd CALFED programs in 2000,

several Delta aquatic organisms listed as endadgerhreatened under the ESA, CESA, or
both continue to decline, including Delta smelt aadain salmonids. In response to declining
populations of threatened and endangered aquaaes) the USFWS and NMFS issued several
biological opinions to modify operations of the S\&id CVP facilities, which resulted in
reductions in export flows. . . The DWR studie®alsescribed potential adverse effects to levee
integrity, water quality, and water supplies thaid be caused by up to 55 inches of sea level
rise, which could occur by 2100.” (Draft EIR 23-6).

The California legislature in acting to require alf2 Plan has declared that “The Sacramento-
San Joaquin Delta watershed and California’s wafeastructure are in crisis and existing Delta
policies are not sustainable. Water Code § 8500R@jcies enacted by the Legislature include
“Restore the Delta ecosystem, including its fisbeand wildlife, as the heart of a healthy
estuary and wetland ecosystem.” Water Code 8§ 85020.

Populations of Sacramento River and Delta nativagieand salmonid fisheries and associated
food webs are collapsing. This is not a surprisemgithat the estuary has been already deprived
of half of its freshwater flow. The collapse of ttiheries is well-documented. After a long
evidentiary hearing in 1978, the Board determiried tfull mitigation of project impacts on all
fishery species now would require the virtual sihgtdown of the project export pumps.”
(SWRCB 1978, D- 1485, p. 13). After another exteagvidentiary hearing in 1988, the Board
stated “a safe level of exports is not known.” (S®BR1988, Draft 1988 Water Quality Control
Plan for Salinity, 7.3.2.5, pp. 7-32). By 1991, kdall-run Sacramento River salmon
escapement had been halved from its numbers ilatind 960s; spring-run Sacramento River
salmon abundance was about 0.5% of historic rinesSan Joaquin River fall-run salmon
escapement dropped from 70,000 in 1985 to 430 91;1&dult striped bass declined from about
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3 million in the early 1960s to about 590,000 i®Q%abundance of shrimp and rotifers declined
between 67% and 90% in the 1970s and 1980s; waitisit populations declined severely since
the mid-1970s and overall fish abundance in theluMarsh has been reduced by 90% since
1980. (SWRCB, 1992, Draft Water Right Decision 06 3. 29).

The fisheries collapse has accelerated over thedpaade. The Department of Fish and Game’s
(DFG) Fall Mid-water Trawl indices for 2009 revedlihat young striped bass, Delta smelt, split
tail and threadfin shad are at record historicaisl@nd that longfin smelt and American shad are
the second and third lowest levels in history. (DERO0, Fall Midwater Trawl, p. 3).

The greatest factors in causing the decline ofetlisberies are the huge reductions in Delta
inflow and outflow that have already taken plad&ie SWRCB conducted a hearing and then
issued a final Report on August 3, 2010. (SWRCBXZmevelopment of Flow Criteria for the
Sacramento-San Joaquin Delta Ecosystem, Augu§ti®)2The Report found that “the
combined effects of water exports and upstreanrsimes reduced average annual net outflow
from the Delta from unimpaired conditions by 33% &@8% during the 1948-1968 and 1986-
2005 periods, respectively and that SacramentorRiflews over the last 18 to 22 years have
been about 50% on average between April through dampared to unimpaired conditions.
(Report, 3.3.2, p. 28). The Report determined ‘tieetent Delta flows are insufficient to support
native Delta fishes for today’s habitats.” The Resccriteria for flows include, “75% of
unimpaired Delta outflow from January through Jand 75% of unimpaired Sacramento River
inflow from November through June.” (Report, 1.2, p 28).

Given the previous comments regarding many of thateal issues and changes, and the
ignoring or downplaying in the Delta Plan and tHeFEIR of the extent of the crisis in the

Delta, it appears that the Council has been engaggdlassic case of sweeping problems under
the rug rather than performing the environmenttlidisclosure required by CEQA.

For the Delta Plan to meet legislatively mandateals) it is necessary that the Plan meet
existing water quality laws including those pertagnto salt, selenium, temperature, flow, and
contaminants harmful to public health and ecosysteaith. EWC in five prior submissions and
comments to previous drafts provided comments &itterce regarding the importance of
meeting water quality standards, flow requiremesuts] temperature standards for the health of
the ecosystem. The Plan as it presently exists taiénforce existing water quality laws, and
fails to ensure that any future covered actionsbelrequired to meet flow requirements, water
quality constraints, and protect public trust valuthe Delta is in crisis. The Plan and RDPEIR
by omission and weakness are in denial.

Salinity Intrusion is Bad Now and will Worsen willimate Change and New Massive
Upstream Diversions

Recent research demonstrates that as bad asdlie ste Delta is in now in terms of more
salinity and pollution, and less freshwater, thiags going to get a lot worse in the future. The
Plan concedes that one of the problems water expogtcausing is that the Delta experiences
salinity intrusion. “A portion of the water flowinigto the Delta is specifically allocated to Delta
outflow to help repel salinity intrusion from tharsFrancisco Bay and to maintain low salinity
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water near the western edge of the Delta. This st water that might otherwise be used for
exports must be released from upstream resenmheslp control salinity (NRC 2012).” (DP
91).

A different portion of the Plan admits that as suteof climate change, “Sea level rise, as much
as 55 inches by 2100 (OPC 2011), will result irmhsglinity levels in the Delta interior, which
will impair water quality for agricultural and mupal uses and change habitat for fish species.
Maintaining freshwater conditions in the Delta @brgéquire unanticipated releases of water
from storage, which will reduce available waterdigs for fish.” (DP 80).

The Plan and RDPEIR fail to connect even the mbgionis dots. Given that salinity intrusion is
already a huge problem now for the Delta, and gvitlatly worsen as a result of changing
conditions including climate change, adding newsnesdiversions of freshwater upstream
from the Delta to export to regions south of thét®would have the effect of further
exacerbating the already bad and worsening probfesalinity intrusion in the Delta.

The plan to optimize diversions in wet years atsmade in the absence of any analysis of the
adverse impacts resulting from reducing the fluglwhSan Francisco Bay by Delta outflows
(84), and from reducing the flushing of the Delyddrge freshwater flows in wet years. Studies
have shown that with increasing upstream diversitithe historical flushing of the Delta with
freshwater is no longer occurring. This lack offiing can also allow waste from urban and
agricultural development upstream of and withinBredta to accumulate. Contaminants and
toxics have been identified as factors in the deatif the Delta ecosystem. (Baxter, et al.
2007).” (Historical Fresh Water and Salinity Comalis in the Western Sacramento-San Joaquin
Delta and Suisun Bay, Water Resources Departmedtf,,(fContra Costa Water District,
February 2010, Tech. Mem. WR 10-001). Further rednof flushing during wet years would
further damage the Delta.

The Plan now admits under the heading “Climate Gea@omplicates Management of
California’s water” that “Since 1906, Californiashaeen ‘dry or critically dry’ years one-third of
the time. This trend is increasing (California D&taechange Center 2011).” (DP 80). “Warmer
temperatures throughout the state will cause highiaporation rates, particularly during the hot
summer and early fall months, contributing to remtustream flows, drier soils, reduced
groundwater infiltration, higher losses of watamfr surface reservoirs, increased urban and
agricultural demand for irrigation water, and mas&er needed for ecosystem protection
(California Natural Resources Agency 2008).” (DB.80

Recent studies sponsored by the California ClirGdtange Center, released in support of the
2012 and 2009 California Climate Change Assessnuamsnstrate that there will be a
significant increase in dry and critically dry ysday the latter half of this century, with a
corresponding decrease in wet and above normas.y&aren the reality of what is actually
happening with respect to climate change, thedidgective of developing massive, costly
Tunnels “to optimize diversions in wet years whesrewater is available” (DP 72) makes no
sense. There are not going to be very many wesyrdhe future. Moreover, as shown above,
climate change will also result in a significarserin the sea level, worsening the already serious
salinity intrusion in the Delta. Climate changesincreasing diversions constitutes at least a
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double whammy establishing the falsity of claimthgt creating massive new diversions
upstream from the Delta would somehow help thed@ls the climate warms up and dries out
worsening environmental conditions, the Delta isigdo need every last drop of remaining
freshwater that it can get.

In any event, the Delta Plan, Draft EIR, and RDEiRst be withdrawn, and the Council must
prepare an adequate EIR dealing with the realith@fDelta already not getting enough
freshwater while facing a surge of more salinignfrthe Bay due to rising sea levels plus loss of
freshwater due to increasing diversions.

THERE IS NO LAWFUL BASIS UNDER CEQA OR THE PUBLICRUST DOCTRINE TO
ADOPT IMPROVING — MEANING NEW EXPANDED — CONVEYANCHEAT THIS TIME
GIVEN THE ABSENCE OF INFORMATION AND ANALYISIS REQURED BY CEQA
AND THE PUBLIC TRUST DOCTRINE

Absence of Environmental Information and Analysis

Again, CEQA requires that a public agency “mustitseest efforts to find out and disclose all
that it reasonably can” about the project beingsaered and its environmental impacts. Here,
virtually no efforts have been undertaken to find @and disclose anything at all about the new
conveyance and its impacts. The Council has fadetkfine the project as the BDCP 35 mile-
long Delta Tunnels with the capacity to take 15,06f30of freshwater away from the Delta,
before it would even reach the Delta, and evaltiaeenvironmental consequences of doing so.
And this would be done to the Delta even thoughDbka is already in crisis as shown above.

The Plan itself contains its own admissions thaseful and valid Plan cannot be prepared at this
time. As the Plan says in a heading, “informed sieai making requires information.” (DP 105).
Yet the Plan concedes that “California does notlaelear understanding of its water demands,
the amount of water available to meet those demdrmig water is being managed, and how that
management can be improved to achieve the coeqald.fy(DP 112-113). Further, “One of the
greatest challenges to California water managementack of consistent, comprehensive, and
accurate estimates of actual water use by thedipse (agricultural, urban, and environmental)
and by hydrologic region.” (DP 105, 112). The Fliats numerous science and information
needs including understanding of the hydrologidesys, patterns of water use, and effects of
climate change as being “essential to improvingnia@agement of California’s water supplies
to achieve the coequal goals.” (DP 114).

There is more. The Plan concedes that “The amdumater used in California’s stream systems
is not fully known because water users under pre4Xhd riparian water rights have not been
required, until recently, to submit annual repaitsounting for their diversions.” (DP 83). After
mentioning that “the SWRCB has the authority teed®ine when a river or stream has been
‘over-appropriated” the Plan goes on to state thitderstanding and reconciling the human
demands for water to the supply available, whit®/mting enough water to ensure desired and
legally protected environmental and water qualdglg, is a difficult process. This process is
nonetheless essential to achievement of the coggadd.” (DP 83).
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The Plan admits that the original SWP and CVP emtdrassumed greater water export
guantities than consistently can be delivered. 9P In fact, a recent workshop conducted by
the State Water Board (SWRCB or Board) has shoanid¢gitimate claims to water flowing

into the Bay Delta exceed the available water supplmore than five times in most years. In
the absence of what the Plan concedes to be edsafdrmation, the Plan at this point in time is
a classic case of putting the cart before the hdrsenecessary to first conduct detailed analysi
and study of how much water is actually availablegxport from the Delta, a valid cost-benefit
analysis to determine what project or projects migake economic sense, and environmental
analysis and public trust analysis in order to gebthe Delta. “[B]ecause the State Water Project
had never been fully constructed there is a hugebgaween what is promised and what can be
delivered, rendering State Water Project entitleisi@nthing more than hopes, expectations,
water futures or as the parties refer to them, pasger. . .” Vineyard Area Citizengi0 Cal.4
412, 430 (internal quotation marks omitted).

The RDPEIR Admits the Revised Project would hayanicant Adverse Environmental
Impacts

The RDEIR admits that the Revised Project wouldehgignificant and unavoidable
environmental impacts including violation of watprality standards or substantial degrading of
water quality and substantial adverse effects @cigpstatus species and on fish or wildlife
species habitat and movement. (RDEIR 24-10Yitreyard Area Citizenshe Supreme Court
reminded that pursuant to CEQA Guideline § 150§%fapotential substantial impact on
endangered, rare or threatened specipsrisesignificant.” 40 Cal.# 412, 449.

The RDEIR concedes that: “Operations of new waipply facilities whether in-stream, such as
storage reservoirs, or located near a waterway, as@ipelines, tunnels, canals, pumping plants,
water intakes or diversions, may create long-temanges in local mixtures of source waters
within water bodies.” (RDEIR, water resources, 3-Bhe RDEIR concedes that: “Operation of
facilities within the rivers and streams upstredrthe Delta or in the Delta could result in
changes in salinity in the Delta by reducing Délgshwater inflows during some periods of the
year.” (RDEIR 3-13). Similar admissions of the aliws are made in the Draft EIR (incorporated
by reference in the RDEIR as set forth above). iR 23-29, 30). The RDEIR gives no clue
as to what those changes and their environmentsata might be or how severe they might be.
There is a difference between filling a water eoftbm the river and diverting 15,000 cfs from
the river. The RDEIR fails to explain why the DelRkan Revised Project should “result in or
encourage” development of new conveyance, whenebd for new conveyance has not been
demonstrated and the environmental consequengeswtling it have not been identified let
alone analyzed. Instead of thinking first, thenragtthe Delta Plan and RDEIR constitute acting
first, and then maybe, someday, someone will thifikat turns CEQA upside down.

The Draft EIR Admits that Necessary Environmentablysis has Not Been Done

And then there is Draft EIR section 23 (incorpoddby reference in the RDPEIR as explained
above). The earlier Draft admits that “Conveyanggoms are currently being studied in detalil
by the agencies and interested parties prepars8BDCP and the related EIR/EIS. A public

draft of the BDCP and the related EIR/EIS is plahfue release by mid-2012).” (Draft EIR 23-
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3). In fact, the public draft of the BDCP and tkeéted EIR/EIS hasot been released. The
DWR Deputy Director stated at the BDCP public megtf December 18, 2012 that the public
draft of the BDCP and the related EIR/EIS will hetreleased before the late spring of 2013.
The Draft EIR states that a requirement for the BDludes that it comply with CEQA,
“including a comprehensive review and analysisliobfathe following:

A reasonable range of flow criteria, rates of ds#@n, and other operational
criteria required to satisfy the criteria for apgaibof an NCCP (as provided in
subdivision (a) of section 2820 of the Fish and @&nde), and other operational
requirements and flows necessary for recoveringiea ecosystem and
restoring fisheries under a reasonable range aflggic conditions, which will
identify the remaining water available for expantiaother beneficial uses.

A reasonable range of Delta conveyance alternatimelsiding through-Delta,
dual conveyance, and isolated conveyance altegsaéind including further
capacity and design options of a lined canal, dmed canal, and pipelines.

The potential effects of climate change, possibkelsvel rise up to 55 inches,
and possible changes in total precipitation andffypatterns on the conveyance
alternatives and habitat restoration activitiessidered in the EIR.

The potential effects on migratory fish and aquedsources. . . The potential
effects of each Delta conveyance alternative onaDehter quality.” (Draft EIR
23-3, 4).

The Draft EIR is correct on those requirements.oAlihose subjects must be analyzed pursuant
to CEQA. That analysis, however, hast been done. At this time, a reasonable range of flo
criteria, rates of diversion, flows necessary taravering the Delta ecosystem and restoring
fisheries, the potential effects of climate charaye] the potential effects of each Delta
conveyance alternative on Delta water quality arenown.Except, it is known that Alternative

2 by calling forreducing exports andnot developing new conveyance, would be better fotdDel
water quality and endangered fish species thaRéwsed Project. (RDEIR in the 25-6, 7).
Consequently, the release of the Delta Plan anBDREIR is premature. The Delta Plan and
RDPEIR, at least in so far as they encourage ametend new conveyance, water intakes,
conveyance facilities, exporting more water inwwet years, optimizing diversions in wet years,
improved conveyance and the like, must be withdravine public has no environmental full
disclosure before it in order to be able to detamwhether encouraging or recommending new
conveyance facilities or exporting more water ia wet years, should be done, or even can be
done.

CEQA'’s Disclosure, Informational, and Analytic R@asments have not been met by the Draft
EIR and RDPEIR

The Supreme Court held an EIR pertaining to lomgteurface water supply issues arising from
a development project deficient¥ineyard Area Citiens, 40 Cal3412. The water supply
demands created by the development project werl sntamparison to the enormous water
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supply demands for the BDCP export project. Moreovere, the massive new diversions
constitute the project itself as opposed to a sanan which some development is going to
require a water supply. Here, the new diversemesthe project and the intended object of the
project. The Council members must study, and meggiire the EIR preparers to study, the
Vineyard Area Citizendecision as well as the earlier decisions it dkesause it explains what
public agencies must do in order to comply with @&@hen dealing with water supply issues.
The decision sets forth many of the CEQA violasiamthat case which are also rampant
throughout the Delta Plan CEQA process. The Supfeawet explained that the EIR “failed to
disclose the impacts of providing the necessarplgegpin the long term. While the EIR
identifies the intended water sources in generaideit does not clearly and coherently explain,
using material properly stated or incorporatechm EIR, how the long-term demand is likely to
be met with those sources, the environmental inspafoexploiting those sources, and how those
impacts are to be mitigatedvineyard Area Citizengi0 Cal.4' 412, 421. The “EIR in this case
was required to analyze the effects of providingew#o this large housing and commercial
development, and that in order to do so the EIR imsome manner, to identify the planned
sources of that water.” 40 Cdl.4t 428.

An EIR must provide a “consistent and coherent digison of the future demand for new water”
and “the amount of new surface water that is patytvailable” to meet that demand.
Vineyard Area Citizend0 Cal.4" 412, 439. An EIR must provide facts allowing teader “to
evaluate the pros and cons of supplying the [ndeatedunt of water”, and must analyze the
environmental impacts of utilizing the particulausces of long-term water suppWineyard

Area Citizens40 Cal.4' 412, 429 (internal quotation marks omitted). CEQ#hformational
purposes are not satisfied by an EIR that simpipiigs or assumes a solution to the problem of
supplying water to a proposed project. “Decisiorkara must, under the law, be presented with
sufficient facts to ‘evaluate the pros and consugdplying the amount of water that the [project]
will need.” 40 Cal.&' at 430. “The ultimate question under CEQA, morepigenot whether an
EIR establishes a likely source of water, but whethadequately addresses the reasonably
foreseeablempacts of supplying water to the project.” 40 Cal.4th 844 {Vineyard Area
Citizenswas a “pure” CEQA case. Special Water Code remergs applicable to certain
development projects were not at issue in the eis€al. 4 at 433 fn. 8).

The Draft EIR and RDPEIR fail to adequately addtbssreasonably foreseealapacts of
supplying water for the new conveyance. In facyooel a few vague generalities, the impacts
are not addressed at all. That omission violateQ&E

The Delta Plan and EIR are vague and unquanti@edntification is necessary to comply with
CEQA in analyzing water supply issu&neyard Area Citizend0 Cal.4' 412, 440. “An EIR

that neglects to explain the likely sources of watel analyze their impacts, but leaves long-
term water supply considerations to later stageleproject, does not serve the purpose of
sounding an ‘environmental alarm bell’ before thejgct has taken on overwhelming
bureaucratic and financial momentum.” 40 CBla4 441 (internal quotation marks and citation
omitted). That is exactly what is going on hereeTitent behind the Delta Plan and BDCP is to
build up overwhelming bureaucratic and financialnemtum before analyzing the
environmental impacts of creating new, massiverdigas upstream from the Delta. That
violates CEQA. This “segmentation” of the true pijand its environmental review violates
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CEQA as well. “A fundamental purpose of an EIRagtovide decision-makers with
information they can use in decidimdnetherto approve a proposed project, not to inform them
of the environmental effects of projects that thaye already approved. If postapproval
environmental review were allowed, EIR’s would likeecome nothing more thgquost hoc
rationalizations to support the action already tak&e have expressly condemned this use of
EIR’s.” Laurel Heights Improvememissn. v. Regents of University of Califorl®88) 47
Cal.3d 376, 394.

Expert Public Agencies have Tried to Explain thdifencies in its CEQA process to the
Council

The State Water Resources Control Board atteniptegplain some of the many deficiencies in
the Council’'s environmental process in the Boaodisiment letter of February 2, 2012. “There
is, in general, insufficient discussion of the poi&@ environmental impacts of various project
elements.” (Board letter 3). With respect to theewaesources and biological resources chapters
“There is minimal discussion of the other [than stomction] potential environmental impacts of
the project.” (Board 4). An issue that needs taliseussed is that “an impact of locating a new
Delta conveyance system on the Sacramento Riveldvib@uto increase the amount of San
Joaquin River water that flows through the Delt&tosun Bay ( water that is now re-entrained
at the State and Federal pumping facilities and @seagriculture in the San Joaquin Valley).
This will increase the loads of selenium exportatiad the San Joaquin Basin to Suisun Bay.
The section should evaluate whether these impaetsignificant.” (Board 7).

The Board stated in seemingly clear language aBithiglem Statement, that “The State cannot
effectively plan, finance, and build new conveyaand storage facilities to improve the
reliability of water exports from the Delta wateeshwhen future Bay-Delta Water Quality
Control Plan objectives and flow requirements arekmown.” (Board 20). Moreover,
“Development, implementation, and enforcement of aed updated flow requirements for the
Delta and high-priority tributaries are key to trehievement of the coequal goals. The State
Water Resources Control Board should update thelBdta Water Quality Control Plan
objectives and establish flows as follows: By JAn2014, adopt and implement updated flow
objectives for the Delta. . . By June 2, 2018, ttlgwvéow criteria for high-priority tributaries in
the Delta watershed that are necessary to achheveoequal goals.” (Board 20-21). Though the
Board mentions using existing Water Quality ConRlan objectives to determine consistency
with the Delta Plan (Board 21), at this point iméi it would violate CEQA to make a decision
calling for new conveyance, which entails a masssestly, public works project with enormous
environmental impacts prior to the Board adopting enplementing its updated flow
objectives.

The RDEIR admits in the water resources section“tha new flow objectives could result in
reduced export of water from the Delta, which wopddentially affect water supplies for water
users in the areas outside the Delta that use elter.” (RDEIR 3-12). Again, it would violate
CEQA to make a decision calling for new conveyamdeen as the Council admits in its
RDEIR, new flow objectives could result in redu@gbort of water from the Delta, which
would preclude approval of new conveyance to exp@assive quantities of freshwater around
and away from the Delta by way of the massive DEltanels.
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The San Francisco Bay Conservation and Develop@emmission (“Commission”) also tried

to explain some basic CEQA responsibilities to@oeincil in its letter of February 2, 2012. The
Commission explained that “The Bay-Delta is a frggtuary. . . The Bay should be included in
the secondary planning area for the Final EIR,thedmpacts of the Delta Plan on the Bay,
including the impacts of the proposed water di@rsind conveyance projects on fresh water
and sediment flow to the Bay, should be analyzddmmission letter 2). The commission also
explained, quoting from an earlier version of tHelR that “Changes in flowing rivers that are
tributary to the Delta might also influence theaflacurrents, and temperature and salinity
gradients in the Delta. These changes could retthecquality and suitability of aquatic habitats
for special-status fish species such as Delta shg€lbmmission 3). Also, “large Delta
conveyance facilities (including canals, forebays] intakes-diversions), in addition to the Delta
Plan, could potentially increase interference i movement of any native resident or
migratory fish or wildlife species or with estalbles] native resident or migratory wildlife
corridors.” (Commission 3). And, “we recommend ttieg Final EIR include analysis of the
freshwater flow needs of the entire estuary, nsitfloe Delta. This includes the need for peak
flows that transport sediment and nutrients toBhg, increase mixing of Bay waters, and create
low salinity habitat in the Suisun Marsh, SuisuryBsan Pablo Bay and the upper part of central
San Francisco Bay. The potential impacts on fregdwibbws of new water infrastructure for
both storage and conveyance should be includddsrahalysis.” (Commission 4).

Preparation and Recirculation of a New Draft EIR Required

The Delta Plan and RDEIR put the cart before thedyacharging ahead blindly in the dark, to
adopt the Delta Plan, RDEIR and implementing retgada prior to the completion of the BDCP
and its EIR, angbrior to public trust doctrine analysis and setting of floljectives and
standards by the SWRCB. The Council must withdtavdocuments it has issued, and prepare
and issue a new Delta Plan and new Draft EIR dottiaé the public has an accurate, stable and
finite project description, and full disclosureasfvironmental impacts of the true project to serve
as the basis for informed public review in comptianvith CEQA.Thisis not a defect that can

be cured simply by responding to commentsin a Final EIR. The public as well as public
agencies and the Council itself, have not had gpodunity required by CEQA to review and
comment on an accurate, stable, and finite prajestription and meaningfully evaluate the true
project including environmental full disclosure aathlysis of the project’s environmental
impacts, in comparison to reasonable alternatives.

Recirculation of a Draft EIR for public review andmment is required when significant issues
are raised that were not adequately addressee ipréviously circulated draft EIRineyard

Area Citizensestablishes that “When several agencies and prorgnizations commenting on
the Draft EIR raised concerns regarding such effentwater flows and habitats in the. . . River
and the resulting impacts on salmon migration, @pataff responded in the FEIR that due to
restrictions on the amount of water to be pumpethfthe Well Field and the limited
hydrological connections between the Cosumnes Rindrthe aquifer from which water would
be taken, the impact on Cosumnes River flows wbeldmall and insignificant. The County
adopted that conclusion in its findings approving project.
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Plaintiffs contend, and we agree, that the Courftgding is not supported by substantial
evidence because the FEIR discloses a potentighyfisant impact of reduced River flows on
aquatic species, including migrating salmon. .pdeglly given the sensitivity and listed status
of the resident salmon species, the County’s faitaraddress loss of Cosumnes River stream
flows in the Draft EIR ‘deprive the public. . . ofeaningful participation’ in the CEQA
discussion. 'Vineyard Area Citizengl0 Cal.4" 412, 447-448. The Supreme Court required
recirculation for public review.

In short, it is necessary to obtain information gedform analysis before making policy, and
then establish policy before deciding on what i pltumbing to do. The Council is proceeding
in the dark. The Plan is not ready for adoptioraose essential information has not been
obtained and essential analysis has not been petbrLikewise, it is not possible at this time to
lawfully authorize or approve development of thdt®dunnels that would divert massive
guantities of freshwater around the Delta becafisigeoabsence of essential information and
analysis. Moreover, it is not possible to lawfudll for new conveyance in the Plan and
Regulations because of the absence of an accuméetpdescription. In addition, information
has not been provided about the environmental itspEadeveloping new conveyance which
creates the capacity to increase exports. Anahggsot been done to show that exports from
the Delta can bincreased — when all the evidence demonstrates that therexpeed to be
reduced.

The Delta Plan CEQA Process Cannot Tier to FutargrBnmental Documents that have Not
been Completed

The Description of Revised Project, section 2hef RDEIR contains confusing language
seeking to justify failure to perform any meaningéavironmental analysis of the proposed
project. The statement is that “the Revised Projexild not directly result in construction or
operation of projects or facilities, and therefar@uld result in no direct impacts on many
resources. The Revised Project could, howeverltriesor encourage implementation of actions
or development of projects, including constructaom operations of facilities or infrastructure.
The severity and extent of project-specific impaxighe physical environment would depend
on the type of action or project being evaluatedspecific location, its size, and a variety of
project-and site-specific factors that are undefiatthe time of preparation of this program-
level study. Project-specific impacts would be &dded in project-specific environmental
studies conducted by the lead agency at the timenbjects are proposed for implementation.”
(RDEIR 2-26).

In Vineyard Area Citizenthe Supreme Court held “To the extent the FEIRgtted, in effect,
to tier from afuture environmental document, we reject its approadegally improper under
CEQA.” 40 Cal.4' 412, 440. The Supreme Court explained that a paiglency could defer
analysis and approval of a project, then tier ttogget FEIR from the programmatic analysis
performed in a later process. “What the County @¢adt do was avoid full discussion of the
likely water sources for the Sunrise Douglas pridpgcreferring to a not yet complete
comprehensive analysis in the Zone 40 master gddate. CEQA'’s informational purpose ‘is
not satisfied by simply stating information will peovided in the future.” 40 Cal™at 441.
“[A]nalysis of the project’s impacts could not befdrred in this manner [as explained earlier].
An EIR cannot be tiered from another EIR if thedats not yet complete.” 40 Calf'4149.
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“Tiering does not excuse the lead agency from aaletyianalyzing reasonably foreseeable
significant environmental effects of the projectl@woes not justify deferring such analysis to a
later tier EIR or negative declaration.” Guidel®é&5152(b). “All phases of a project must be
considered when evaluating its impact on the enwirent: planning, acquisition, development,
and operation.” Guideline § 15126.

A sufficient EIR, and also a sufficient draft EI€gnsidering such issues as water supplies, water
availability, and addressing the environmental iotp®f diverting massive quantities of water
around and away from the Delta must be preparectiaculated for public review before a

public agency enacts a Plan and Regulations cdlingncouraging, and recommending such
new conveyance.

The Council has failed to proceed in a manner reguy law. “The fundamental purpose of an
EIR is to provide public agencies and the publigémeral with detailed information about the
effect which a proposed project is likely to havetlbe environment.Vineyard Area Citizens,

40 Cal.4" 412, 428 (internal quotation marks deleted). Tau€IR must adequately identify and
analyze the significant environmental effects @ pinoposed project. CEQA Guidelines 8
15126.2 (a). “In assessing the impact of a proppsegict on the environment, the lead agency
normally examines the changes in existing enviramtaleeonditions in the affected area that
would occur if the proposed activity is implementeSan Joaquin Raptor Rescue Center v.
County of Merce@2007) 149 Cal.App2645, 659-660 (internal quotation marks deleted).
“Direct and indirect significant effects of the prot on the environment shall be clearly
identified and described, giving due consideratmboth the short-term and long-term effects.”
CEQA Guidelines § 15126.2(a). “An EIR should bepared with a sufficient degree of analysis
to provide decision-makers with information whigtables them to make a decision which
intelligently takes account of environmental consages. An evaluation of the environmental
effects of a proposed project need not be exhaydtivt the sufficiency of an EIR is to be
reviewed in the light of what is reasonably feasibl . . The courts have looked not for
perfection but for adequacy, completeness, andd oth effort at full disclosure.” CEQA
Guidelines § 15151.

The CEQA Guidelines define a “significant effecttbie environment” as a “substantial, or
potentially substantial, adverse change in anhefahysical conditions within the area affected
by the project including land, air, water, mineydligra, fauna, ambient noise, and objects of
historic or aesthetic significance.” Guidelines58&2. The Sacramento-San Joaquin Delta is a
natural resource of statewide, national, and irtgonal significance, containing irreplaceable
resources, and it is the policy of the state togacze, preserve, and protect those resources of
the Delta for the use and enjoyment of currentfatute generations. Public Resources Code §
29701. Reducing flows of freshwater through thet®sdsulting in increases of salinity and
pollution degrading water quality and further englaing already endangered fish species, are
obvious potential impacts requiring complete enwinental analysis under CEQA. Pursuant to
CEQA, projects deemed by law to be of statewidgipreal, or area wide significance include
projects “which would be located in and would sabsglly impact the following areas of
critical environmental sensitivity” including spécally the Sacramento-San Joaquin Delta.
Guideline § 15206(b)(4)(E).
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That the RDPEIR is a “program EIR” does not furrtisé Council with a cover to produce
environmental documents that do “not provide decishakers, and the public, with the
information about the project required by CEQRIanning and Conservation League v.
Department of Water Resourc@900) 83 Cal.App2892, 916. Indeed, the CEQA Guidelines’
list of advantages in preparing a program EIR idela “more exhaustive” examination of the
facts and alternatives, “full consideration” of aulative impacts, and allowance for analysis of
“broad policy alternatives and program wide mitigatmeasures” at a time when the lead
agency has the best opportunity to address thepepyo Guidelines § 15168 (b). The most
profound decision to be made regarding the Delth far-reaching environmental consequences
will be “To Dig or Not To Dig”; whether or not toeselop new conveyance designed and
intended to divert enormous quantities of freshwapstream from the Delta for the benefit of
exporters south of the Delta, causing enormousctemuof freshwater flowing through the

Delta. That will be a fateful decision. The peopteCalifornia passed a referendum in 1982 by a
vote of 63% to 37% overturning the legislation authing the peripheral canal. There is
enormous controversy over “new conveyance” arobedXelta. An accurate description of the
project and a thorough environmental analysis cessary before the Council adopts a Plan and
policy calling for new conveyance.

The RDEIR does not fit the Plan’s adoption of pekccalling for development of new
conveyance. There is no identification of, let @@malysis of, the environmental impacts of new
conveyance. Admitting the obvious that diversiond tunnels “may create long-term changes in
local mixtures of source waters within water botlissiot the adequacy, completeness, and
good faith effort at full disclosure required by QE.

Failure to Perform Cost Benefit Analysis and Publiast Doctrine Analysis

The reason the state has so far failed to perfashlwenefit analysis or conduct public trust
balancing with respect to the Delta Tunnels progthat the special water interests are in
control of the process. As set forth in the DrdRBhe BDCP is being developed through a
collaboration of water exporters including DWRe tkern County Water Agency, Westlands
Water District, and the Metropolitan Water Distro¢ Southern California. “These entities,
collectively known as the ‘Potentially Regulatedik®s,” are preparing the BDCP.” (Draft EIR
23-5). The exporters believe that a candid, hopestess would result in the Delta Tunnels not
being developed. Two thirds of the water taken afsay the Delta would go to mega farming
interests including those in Westlands Water Disaind the Kern County Water Agency which
already get subsidized water to grow unsustainaioles on drainage-impaired land. They are
growing cotton, almonds and other permanent watensive crops on arid-desert land. In
addition, “these project rights are junior in pitptto the rights held by water users in the Delta
and within the Delta watershed.” (DP 82). In cositta those water interests, some urban,
residential, commercial, and industrial users aa&ing some strides in terms of water
conservation, water recycling, use of water froeal@and other sources, and use of other
mechanisms to reduce reliance on the Delta asasét save the costs of exporting water from
the Delta.

Up to this point, the state, in the BDCP processdrdy conducted cost-benefit analysis in terms
of whether benefits to the exporters would exceed © the exporters. There has been no true
state-wide cost-benefit analysis, or cost-benetitlysis considering impacts on the Delta and
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Delta watershed interests and users because toetevgocontrolling the process believe that the
costs of the project would exceed any benefits.

The RDEIR fails to disclose, let alone discuss,fitheings of the cost-benefit study by the
Eberhardt School of Business, University of theifta@luly 12, 2012) that the costs of the Delta
Tunnels would be 2.5 times higher than the benedftighat the project does not make economic
or financial sense. That is essential informatlaat the public should have in weighing the pros
and cons of which alternative should be selectédt fievelopment took place after the Draft
EIR and prior to issuance of the RDEIR and needdzktincluded in the RDPEIR.

The RDPEIR attempts to obscure any information wepect to funding the project. The
Revised Project would encourage use of “availalhel$” and “new funding sources with new
statutory authority such as State and federal fémdgublic benefits not otherwise required for
project mitigation required by law for other purpe% (RDEIR 2-24). The public is entitled to
factual information in attempting to weigh the peossl cons of the alternatives as to how much
of the costs of the project will be borne by theepayers of the Metropolitan Water District of
Southern California who would obtain 25% of the @vatis compared to the large agricultural
interests that would obtain 75% of the water. Meszpthe public is entitled to see the details of
the attempt by the large agricultural interestesdee MWD ratepayers pay 75% of the costs of
the project though they would only receive 25%he&f water. Likewise, the taxpayers are entitled
to see the details of the extent to which the exgperare attempting to impose direct and indirect
costs of mitigating the environmental disasteriatéld on the Delta by the project, on the
taxpayers. What we have here is an attempt byxperters to take huge quantities of water
away from the Delta while imposing as many of thegation costs as they can get away with
on the taxpayers. This kind of economic and finaniciformation is essential to allowing
meaningful public evaluation of the Revised Progtgrnative which would be a massive,
expensive, public works project.

Likewise, there has been failure to perform analgsi required by law, under the Public Trust
Doctrine. The state “has an affirmative duty toetdtke public trust into account in the planning
and allocation of water resources and to protebtiptrust uses whenever feasible.” (DP 82,
citing National Audubon Society v. Superior Co33,Cal.3d 419 (1983). The Plan explains that
in the cited case the California Supreme Court tumausly affirmed that the state’s navigable
lakes and streams are resources that are helgsinfor the public and are to be protected for
navigation, commerce, fishing, recreational, ecmlalgand other public values.” (DP 82).
Because of the absence of information and anagstiscussed above, including absence of
information on how much water is actually availatdeexport, and absence of cost-benefit
analysis to determine what alternative might mat@emic sense, together with the
deteriorating water quality, increasing salinitgdadeclining fish populations in the Delta, the
state presently lacks the information necessaagctomplish the required public trust analysis.

Instead of rushing to develop the Delta Tunnelsitmel massive quantities of fresh water
around the Delta to the special water interestthsoluthe Delta which are junior appropriators
that should be last in line in terms of obtainingter from the Delta, the Council needs to obtain
the essential factual information and perform teeassary analysis in order to protect the Delta
as required by the Delta Reform Act, Public Trustine, and CEQA.
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THE REVISED PROJECT WILL INDUCE DIVERSIONS OF GREER QUANTIES OF
WATER AND WILL EXACERBATE CONFLICTS BETWEEN THE DETA AND
EXPORTERS

At present, despite existing conflicts, both thdt®and the exporters also have a common
interest in minimizing the worsening of salinityrimsion. That is true because the exporters have
an interest in having water of not too low qualitythe southern Delta, as that is the location for
their existing diversions. However, if the Deltanhels project is carried out, the exporters will
have no interest at all in keeping any kind ofdrdsalinity in the southern Delta. The exporters’
water would be taken out near Clarksburg, milesrapm from the Delta. The reality which
must be addressed by the Plan and EIR is thatromtisg the Delta Tunnels project would
create a situation in which extremely wealthy aod/@rful interests including Westlands Water
District and Kern County Water Agency users wowdéia strong incentive to divert huge
qguantities of water upstream from the Delta whaeihg no corresponding interest in preventing
salinity intrusion as well as other water qualggues from worsening in the Delta and southern
Delta. A new Draft EIR must be prepared and retated addressing the fact that the only
logical reason to construct 35 mile-long tunnelsticg billions of dollars with the capacity to
divert 15,000 cfs of water away from the Deltaoisittually do that. And all of this would take
place accompanied by climate change which as stdtede, will result in high salinity levels in
the Delta due to sea level rise by as much asd@temby 2100. Given the already desperate
straits that the Delta is in with respect to wageality, salinity intrusion, and declining and
endangered fish populations, along with other gatress including the sea level rise resulting
from climate change, going forward with the Deltaniels would be a prescription for
completing the destruction of the Delta environment

The RDPEIR is woefully deficient in failing to ckyand succinctly set forth basic, undisputed
facts, such as that adding massive new diversipageam from the Delta to export water south
of the Delta would lead to greatly worsened sakwvattrusion in the Delta. To be blunt, the

state is wittingly or unwittingly aiding and abetithe effort by wealthy and powerful special
water interests to be able to take massive quesitii freshwater away from the Delta, upstream,
while no longer having any concern about or inteiremiting the worsening salinity intrusion
and water quality in the Delta. New conveyance waukate both the capacity and the incentive
to divert far more water than is presently diverfiesn the Delta. That basic fact is not dealt with
in the Draft EIR and RDEIR. This catalyst effectiarowth-inducing impact, in terms of
increasing water exports, must be honestly andidpnalddressed and dealt with in a new,
recirculated Draft PEIR.

THE REVISED PROJECT WOULD BE IN CONFLICT WITH BOTBF THE “CO-EQUAL
GOALS” AS WELL AS THE POLICY OF REDUCING RELIANCE B THE DELTA

The Delta Reform act establishes “coequal goaldtiwfmeans the two goals of providing a
more reliable water supply for California and pobieg, restoring, and enhancing the Delta
ecosystem. The coequal goals shall be achievednarmer that protects and enhances the
unique cultural, recreational, natural resourcd, agricultural values of the Delta as an evolving
place.” (DP 67, quoting Water Code § 85054). Asady shown, the Delta Tunnels with new,
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massive upstream diversions, would further damagleet point of destroying the Delta
ecosystem. That is contrary to the goal of pratgcéind restoring the Delta ecosystem.

The other goal, of providing a more reliable watepply, should be met by gathering the
missing information and performing the absent agialgf actual water demands, amount of
water available to meet those demands, and impreneof water management as set forth
above. Again, the Plan admits that the “original S#hd CVP contracts” “assume greater water
export quantities than consistently can be delér@P 91). Excess contractual amounts
should be limited in the contracts and in the meamshould be disregarded for planning
purposes. There is no rational reason to constnassive new public works projects or
exacerbate the salinity and water quality condgionthe Delta by attempting to export
unrealistic quantities of water from the Delta. Amareliable water supply would be provided
by identifying, and then seeking to provide a watgoply that is realistic taking into account
what is actually available as well as environmeataistraints including the needs of Delta users,
fish populations, climate change, and ever worgesalinity and water quality conditions in the
Delta.

The state has established through the Delta Refatrfia new policy for California of reducing
reliance on the Delta in meeting California’s f@uvater supply needs (Water Code section
85021).” (DP 73). Establishing massive new divarsiapstream from the Delta by way of
constructing the Delta Tunnels would be contrarthtd policy. The Tunnels, a massive public
works project costing billions of dollars, woulcchease reliance on the Delta by taking even
more freshwater away from the Delta before the imaten gets to the Delta. The concept of the
Delta Tunnels is to take water through the Tuntethose same water interests south of the
Delta that are presently taking the water fromdbethern Delta. At present, at least the water
being taken by the southern exporters passes thithhegDelta and is available for Delta
fisheries, and other Delta uses, before it is taken

These conflicts of the Revised Project with thesesIlmust be addressed in a new, recirculated
Draft PEIR.

THE RDPEIR EVADES A GENUINE COMPARISON BETWEEN THEEVISED PROJECT

AND ALTERNATIVES AND ARBITRARILY CONCLUDES THE REVEBED PROJECT IS
ENVIRONMENTALLY SUPERIOR BY MISREPRESENTATIONS ANPBAILURE TO

TAKE A HARD LOOK AT ALTERNATIVES AND THEIR ENVIRONMENTAL IMPACTS

The preparation and circulation of the Draft EIRI&DPEIR which are so fundamentally and
basically inadequate and conclusory in nature lodpgeured the true project and made
meaningful public review and comment on an acciyaescribed project and its environmental
impacts impossible. As set forth above, the ciisthe Delta, and absence of environmental
information and analysis required by CEQA and tbblié Trust Doctrine require you to
withdraw the Revised Project in order to proceethenmanner required by law. To call for new
conveyance given the crisis in the Delta and tlseate of information and analysis is somewhat
like the state of the medical profession severadned years ago. The patient would be weak
and declining, so the doctors of the day would @ibs bleeding the patient which unfortunately
had the consequence of killing patients who mighevise have recovered. What you propose
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by way of the Revised Project would have a simgult by creating the capacity to take more
fresh water away from the Delta when all relevagrns demonstrate that exports need to be
reduced, not increased, to have any real changpetect and restore the Delta. The Revised
Project would likely be the last nail in the coffor the Delta.

The RDPEIR Arbitrarily Concludes Without Proceedin@g Manner Required by Law and
Without Substantial Evidence that Alternative 2skghtly environmentally inferior” to the
Revised Project

The Comparison of Alternatives is set forth in 8ac5 of the RDEIRThe RDEIR concedes
that “an EIR is required to identify the environrtedly superior alternative from among the
range of reasonable alternatives that are evalligRDEIR 25-16). The RDEIR description of
Alternative 2 is that “Development of Alternati2ewvas informed by proposals from
environmental organizations led by the Environmiewtater Caucus. It involves sharply
decreased water exports from the Delta and itsrala¢e to areas that receive Delta water
(limited to a maximum of 3,000,000 acre-feet/yédRDEIR 25-4). Accordingly, the RDEIR
concedes with respect to water resources, as i, tmas “Overall, Alternative 2 would have less
water quality impacts than the revised Projectabse it involves fewer facilities and less
diversions of water from the Delta and Delta wdtets” (RDEIR 25-6).

With respect to biological resources, the RDEIRIaxs that “Biological resources in the Delta
have been in decline for many years. That dectirexpected to continue.” (RDPEIR 25-7). The
RDPEIR concedes, as it must, that “Alternative @tabutes more to improving conditions for

biological resources and arresting ecosystem dettian the Revised Project.” (RDPEIR 25-7).

The RDPEIR also concedes that “Alternative 2 walddnore than the Revised Project to
reduce reliance on Delta water throughout Califgrmcluding the Delta watershed, by
requiring Urban Water Management Plans to includestantial water demand reduction,
beyond the current statutory mandate of 20% by 2ZqQRIDEIR 25-18). In addition,
“Alternative 2 would encourage new water flow obiees for the Delta and tributaries that
emphasize meeting ecosystem needs ahead of allagheficial uses of Delta waters; it would
also eliminate the water quality impacts associatihl agricultural runoff water from Tulare
Lake Basin agriculture and areas with drainagetcaings in the San Luis Drainage Area. It is
thus environmentally superior to the Revised Ptojth respect to these types of impacts.”
(RDEIR 25-18; also, Executive Summary, ES-10).

The RDPEIR fails to disclose the findings of theeBtardt School of Business, University of the
Pacific (July 12, 2012) that the costs of the newveyance would be 2.5 times higher than the
benefits and that consequently, the project woudtemo economic or financial sense. That is a
critical fact that The DSC has failed to addreseaching the arbitrary conclusion to adopt the
Revised Project. It would surely be essential imfation for the decision-makers and the public
to be made aware of the fact that Alternative 2atsonly environmentally superior to the
Revised Project. Alternative 2 is also economicallperior.

If any alternative other than 2 is adopted, ther@dwould have to make the specific findings
required by Public Resources Code § 21081 and Guad®8 15092, 15093 required when a
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project is approved that has one or more signifieffiects on the environment, including
eliminating all significant effects on the enviroant where feasible, and what specific
economic, legal, social, technological, or otharstderations make infeasible alternatives
avoiding the adverse environmental impa&se Vineyard Area Citizen&() Cal.X 412, 434.
The Council has the duty to prevent or minimizeiemmental damage. Guideline § 150210.

The RDPEIR fails to accurately characterize the ES\itoposed Alternative 2 and instead piles
on “poison pills” intended to portray Alternati?eas “slightly environmentally inferior” to the
Revised Project. Thus, the Draft EIR fails to presdternative 2 for serious consideration. The
Environmental Water Caucus’ superior alternativeadsystem protection and water supply
reliability should be more accurately reflectedditernative 2 and then selected as the Preferred
Alternative for this EIR. Some specific correctiorecessary to the DSC mischaracterization of
Alternative 2 are set forth below. Alternative Zisvironmentally superior and meets the
legislatively defined objectives and definitiontb& project, as required by CEQA. This is based
on the superior weight of the “less-than-signifi¢ampacts and superior ratings of Alternative 2
in all areas, including but not limited to, Del&storation, water supply reliability, flood risks,
water quality, biological resources, hazardous ma$e greenhouse gas emissions, and climate
change impacts. Additionally, when economics aresilered, these ecological and economic
balancing requirements which are met by AlternaZiweould meet the legal requirements of a
preferred Revised Project.

But of course, this is an applicant-driven projeattrolled by the junior appropriators who are
exporters and who want to take more water whichti@asnevitable consequence of leaving less
water for the Delta. So, the RDPEIR preparers éeditely looked for ways to avoid reaching the
obvious conclusion that Alternative 2 is the enmimentally superior alternative. They did that
by claiming that “Alternative 2 is slightly envirarentally inferior to the Revised Project
primarily because of its impacts on water suppliabdity. It would sharply reduce exports from
the Delta, potentially creating a supply shortbedijond the capacity of local and regional
projects to meet demand.” (RDPEIR 25-17, 18). Tkeddtive Summary adds in addition to
water supply reliability, “the substantial lossagfricultural land under Alternative 2.” (RDPEIR,
ES-10). The RDPEIR explains that as “Alternatiié&ly would lead to more conversion of
agricultural land than the Revised Project bec#@useuld convert Tulare Lake (currently in
agricultural production) to a reservoir, take faarmd out of production in the San Luis Drainage
Area, and potentially result in less water beingilable for agricultural uses in the San Joaquin
Valley areas, which could in turn cause farmerske land out of production.” (RDEIR 25-9).

With respect to water supply reliability, it wasipted out in detail above, that the Delta Plan
itself admits that the exporters’ contracts assugredter water export quantities than
consistently can be delivered. (DP 91). All indicas are that exports must be reduced to have
any chance of preserving and restoring Delta wgiatity and freshwater balance. As shown
above, there has not been any public trust doctmadysis, or adequate CEQA analysis to
determine how much water is actually available laomd match water could or should be
exported while maintaining and restoring Delta wateality and freshwater balance. Moreover,
one of the statutory commands in the Delta Refornig\“a new policy for California of
reducing reliance on the Delta in meeting CalifaimiPeter water supply needs.” (DP 73).
Alternative 2 is the only alternative that doesusglexports and that would reduce reliance on
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the Delta. Moreover, Alternative 2 would not deyelew conveyance upstream from the Delta.
Consequently, freshwater would continue to flovotlgh the Delta and be able to provide
environmental, habitat, agricultural, commerciald ather uses within the Delta before being
taken and exported. That is an enormous differbet@een Alternative 2, and the Revised
Project which calls for massive new conveyancedinersion of water upstream from the Delta.
Beyond that, the RDEIR preparers have failed tapece any definition of “water supply
reliability” consistent with the facts of the dewi of the Delta, the law requiring public trust
doctrine analysis, CEQA analysis, reducing rekaon the Delta for water supply, or common
sense. Consequently, the issue of “water suppigtriéty” has not been demonstrated by
analysis meeting the requirements of CEQA or tHaiparust doctrine sufficient to downgrade
Alternative 2 to being “slightly environmentallyferior to the Revised Project.” That
downgrading is nothing more than conclusory, self4asg argument supporting the wishes of
exporters.

The second main reason that Alternative 2 is rtetras a better alternative than either the
previously Proposed Project or the Revised Pragedtie to the large amount of land retirement,
including 380,000 acres in the San Luis Unit and,8Q0 acres in the Tulare Basin for Tulare
Lake Basin Reservoir, as well as potential lankbfahg due to the limitation in Delta exports at
3 million acre feet (Section 25.5). However, itisar that no solution is in place for the 380,000
acres of San Luis Unit drainage impaired landseeiimancially, technically or otherwise
authorized by Congress at necessary funding levdligmately, like the 100,000 acres already
retired due to soil salinization, the full 380,08¢res (including the 100,000 acres already
fallowed) will go out of production unless they alowed to reopen the San Luis Drain and
dump all of the San Luis Unit’s pollution into tBan Joaquin River. Continued irrigation of the
380,000 acres (actually 280,000 acres) of draimagaired lands in the San Luis Unit will result
in continued decline of soil productivity and willtimately cause retirement of the land because
it cannot support agriculture. Irrigation of thégeds can only continue with huge subsidies
and/or discharge of the toxins to the San JoaqiverRnd Delta. Therefore, continued
irrigation of these lands does not meet the Ddlia Financing Framework’s key tenets for cost
effectiveness and stressors. Taking into accountatt that Alternative 2’s ultimate impact on
agriculture by retirement of those 280,000 acresadly no different than Existing Conditions,
the No Action Alternative, or the Revised Projéctemoves another reason that Alternative 2
cannot be environmentally preferred to the ReviRegject.

The finding related to the negative impact of th&slof farmlands in the Tulare Basin is
incorrect (Section 25.5). EWC did not recommenmchiglating those lands from production; the
recommendation in the Fifth Draft is to study thadibility of converting the land to a basin
reservoir. Therefore, the negative impact findsmgremature and will have to wait until such a
feasibility analysis is completed.

While EWC concurs with the DSC interpretation tAdernative 2 would eliminate the use of
Delta water on drainage-impaired farmlands, we stpgealing with drainage problems in the
least environmentally damaging manner and the toogtrange, cost-effective manner by
retiring the drainage-impaired farmland and conugrto less environmentally significant uses.
Those uses would include, but not be limited tg,fdrming or energy production which would
also be more cost-effective through the eliminatbplants and infrastructure to recycle the
drainage water. The U.S. Geological Survey (US@Sppen File Report No. 2008-1210 states
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that “Land retirement is a key strategy to reduce drasmbgcause it can effectively reduce
drainage to zero if all drainage-impaired lands asegired.” (CEQA Guideline 15126.5,
Discussion of Alternatives). Therefore, agricudloirainage treatment plants will not be part of
Alternative 2 because the retirement of 380,00@saof drainage impaired lands will eliminate
the need for that type of facility and also the aois those facilities will have, such as storage,
transportation, and disposal of hazardous waskerefore, this negative finding is completely
erroneous and has not been corrected in the RDEIR.

Some additional specific errors in the DSC charaagon of Alternative 2 with necessary
corrections are included here:

EWC Alternative 2 is incorrectly characterized hve t=ifth Draft as “Less
emphasis than Proposed Project on ecosystem rastottaroughout the Delta...”
In our comments to the Fifth Draft of the DeltarRleve indicated the following:
“We agree with the Council’s reliance on fienservation Strategy for
Restoration of the Sacramento-San Joaquin Deltddgomal Management Zone
and the Sacramento and San Joaquin Valley RedoR& 2011). We also
support most of the Ecosystem Restoration Progeatufes of the CALFED
program. The previous finding that Alternativel2ges less emphasis than the
Proposed Project on ecosystem restoration throughewelta is in error and our
recommendation on this subject should indicatedbaemphasis on Ecosystem
Restoration is the same as or similar to the Prexgbasd Revised Projects, since
they are similar as indicated in the Draft PEIRc{®® 25 3.1).

The characterization that the EWC Alternative 2 tiebdo less to arrest the
increasing flood risk” (Section 25.4.3) ignores EM&/C recommendation to
immediately initiate planning to upgrade core levabove the PL84-99 standard,
in accordance with the recommendations of the D®itdection Commission.
This action is superior to both the Proposed aedRévised Project. If supported
by the Delta Stewardship Council, this action waalfghificantly reduce Delta
earthquake, flooding, and sea level rise vulneitas| putting Alternative 2 on a
superior rating to both the Proposed and the RéWwseject (CEQA Guideline
15126.5, Discussion of Alternatives).

With the exception of reinforcing core levees abtheePL 84-99 standards and
the installation of upgraded fish screens, Altauga? relies mainly on
maximizing the use and improvement of existinglites south of the Delta.
Therefore, Alternative 2 can be shown to havedas lsignificant impact on the
Delta environment than any of the conveyance-ogkicbnstruction alternatives
described or anticipated in the Draft PDEIR. Addingher to the beneficial
effects of maximizing the use of existing conveyaiscthe probability that there
will be little or no financing available for sigmant conveyance construction and
that there in all probability will be no furtherater available from the
Sacramento River as a result of a changing clinsst@ointed out in numerous
recent scientific journals.
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The Fifth Draft Delta Plan improperly characterides EWC Alternative 2 as
advocating more Ocean Desalination; the Draft PRtivectly indicates the same
(Section 25.4.1). In all of our comments to thdt®®@lans, beginning with the
Scoping Documents, we have made no mention of Obeaalination. To be
clear: EWC'’s view of Ocean Desalination is onskdpticism of this as an
alternative for water supply because of the sigaift environmental and wildlife
impacts caused by construction, by ocean intakebrihe outflows, by the high
energy usage, and by the high costs of the prodwe¢gl. We also remain
concerned about the significant impact on landplaening where desalinated
water is used to induce growth. Lacking a compmsive statewide policy on
Ocean Desalination, it is premature to promotentlost costly, energy intensive,
and least reliable source of water supply. Bewaeaeach the point of needing
Ocean Desalination, we must exhaust the optiosemdus water conservation,
by maximizing water reclamation, and capturingstwater and urban runoff for
water supply. By adding rainwater capture, gragwaystems, and desalination
for groundwater cleanup, it is possible to redueegapita water demand to a
level obtained by other countries before they deoeked at Ocean Desalination.
Spain, Israel, and Australia have each reducedquta demand to 30 to 60
gallons per day per person, while California’sestatie average is 174, with some
areas of California using more than 300.

We would like to be on record that significantlydésable impacts to water supply
reliability, especially for Southern California @ areas, would result with the
return of the Kern Water Bank to public controk tieturn of the Article 18 urban
preference, and the elimination of Article 21 sugplvater from being sold as a
private commodity. No mention of these provisiohghe Monterey
Amendments is made in this RDEIR.

The EWC Alternative 2 made no recommendation reggrdbandonment of
South Delta intakes. This error should be coridkcte

The EWC Alternative 2 did not recommend expansior@ant/Millerton
reservoir; we made no comment related to Friantévton. This reference still
needs to be corrected.

CONCLUSION

“The CEQA process is intended to be a careful eratian, fully open to the public, of the
environmental consequences of a given project,raay¢he entire project, from start to finish.
This examination is intended to provide the fulieébrmation reasonably available upon which
the decision makers and the public they serve elgnm determining whether or not to start the
project at all, not merely to decide whether tastinit. The EIR is intended to furnish both the
roadmap and the environmental price tag for a ptpg® that the decision-maker and the public
both know, before the journey begins, just wheeegjtlurney will lead, and how much they-and
the environment-will have to give up in order tkedhat journey.”Natural Resources Defense
Council, Inc. v. City of Los Angelé2002) 103 Cal.App2268, 271.
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The first step in determining whether to startphgect is whether to call for new conveyance.
That would be the start of the journey that weedaiwould strike the last nail into a coffin for
the Delta. The reason we continue to work so hatdytto get you to perform the environmental
analysis required by CEQA and the water availahiflow, and other Delta-preserving measures
required by the public trust doctrine is that wédwe that if this work required by law is

actually done, that last nail will not be strucldahe Delta can still be saved.

SECTION 1 — INTRODUCTION AND GENERAL COMMENTS

EWC appreciates the opportunity to comment onRi@sirculated Draft PEIR for the Delta Plan
project. Most of the deficiencies outlined in E\@@nments on the February DEIR remain.
Many of these deficiencies pervade throughout tB® RIR and DEIR; thus, we have provided a
list of overarching comments that are generallyliapple to the entire PDEIR, followed by
specific citations to the RDPEIR by chapter. ghtiof the fact that “[The Revised Project]
involves exporting similar amounts of water frone elta and its watershed to areas that
receive Delta water,” the concerns that have beesistently raised by EWC and other
environmental organizations regarding the inheflamts in the proposed water deliveries remain
unchanged.

THE RDPEIR FAILS TO SATISFY THE REQUIREMENTS OF ROGRAM EIR

a.) The Delta Plan RDPEIR must provide at leastreetal factual analysis of the anticipated
projects that will occur as a result of the appt@fahe Delta Plan.

Program EIRs are intended to allow flexible anaysia broad program or plans and can be
useful in providing a broad look at overarchingigies and also at looking at potential
cumulative impacts of a series of actions. It amo lead to superficial analysis, however, that is
never supplemented by specific, site-specific aialylt also makes tentative significance
determinations while simultaneously acknowledgima tittle information is available on the
location and size and general nature of futuregutsj

A program EIR is an EIR which may be prepared ser&s of actions that can be characterized
as one large project and are related either: (bg@ghically, (2) A logical parts in the chain of
contemplated actions, (3) In connection with isggaof rules, regulations, plans, or other
general criteria to govern the conduct of a contigyprogram, or (4) As individual activities
carried out under the same authorizing statutomggulatory authority and having generally
similar environmental effects which can be mitigaite similar ways. (CEQA Guidelines, §
15168, subd. (a).) The benefits of Program EtiRBide providing for an occasion for a more
exhaustive consideration of effects and alternatttxan would be practical in an EIR on an
individual action, ensuring consideration of cuntiviaimpacts that might be slighted in a case-
by-case analysis, and avoiding duplicative recasitibn of basic policy considerations, among
other things.

While the Delta Plan could logically be interpretede a “program” given that is chain of
contemplated actions, the latter portion of thed8lines clarifies that programmatic analysis of
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vague principles as is found in the PDEIR will hather the goals of CEQA. The Program EIR
is intended to help reduce duplicative analysistartelp capture the overall picture of the
related cumulative impacts. If there are no detaailable on any of the projects or facilities,
however, then such benefits cannot be reaped. dfigven a broad understanding of the types
of projects that will follow, the PDEIR cannot pdsg contain substantial evidence to support
its conclusions. (CEQA Guidelines, § 15384.) dsaprogram EIR does not satisfy CEQA if it
is document that “does not provide decision-makaand, the public, with the information about
the project required by CEQA.P{anning and Conservation League v. Department atiew
Resource$2000) 83 Cal.App.4th 892, 916.)

b.) The DEIR and RDPEIR Fails to Explain How Thisalysis Shall Be Incorporated in Future
Projects.

The Project Description needs to be revised talgleizscribe how future projects may rely on
the analysis in the RDPEIR. The Vol.1 RDPEIR notEsture environmental documents would
be completed by other agencies when they proposepiement projects that are subject to
consistency reviews by the Council, or projectsohtare encouraged or otherwise influenced by
the Delta Plan. Hence, this program EIR is notndésl to provide project-level clearance for
any specific project.” The RDPEIR at least ackrengles that this analysis should not be
understood to provide project-level “clearancefyugh the term “clearance” is not defined and it
does not address how the information in the EIRI fleaused.

The Delta Plan RDPEIR is vague enough that it aléav the possibility of future project
applicants relying on the purely descriptive analg®ntained in the RDPEIR without taking a
hard look at the impacts of the projects the DBl encourages. The RDPEIR is intended to
serve as a Program EIR and yet fails to specify tiasvPEIR shall be relied upon in future
analysis. These unsupported conclusions can laeindeture environmental documents to
justify decisions that never had any factual supjothe first place.

CEQA Guidelines, section 15168, c(5) states, “Agpam EIR will be most helpful in dealing
with subsequent activities if it deals with theeetfs of the program as specifically and
comprehensively as possibWith a good and detailed analysis of the programanyn
subsequent activities could be found to be wittensicope of the project described in the
program EIR, and no further environmental documeviasld be required(Emphasis added.)

The RDPEIR does not state whether future EIRs shiver from this document, and whether it
anticipates that much of the analysis will be ipavated by reference. There is a close
relationship between Program EIRs and First-Ti&<:bnd agencies carrying out the policies
and recommendations of the Delta Plan should knbetler this RDPEIR is a First-Tier
document, the analysis in which will be incorpodaite future EIRs or negative declarations. A
First-Tier document can streamline later environtalereview by allowing its relevant
conclusions to be assumed in later EIRs. The msliembraced by the Delta Plan have not been
given any quantitative analysis, however, and tmalater consideration of these policies would
be to completely bypass a true analysis. Thetlfettthe RDPEIR anticipates future
“environmental documents” does not guard agairtstréusuperficial analysis, as a mere initial
study determining that an individual project fallghin the scope of the analysis in the Program
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EIR could be construed as an “environmental docuyhiading to the omission of any
meaningful environmental review. (S€éizens for Responsible Equitable Enviornmental
Development v. City of San Diego Redevelopmentoydéf Dist. 2005) 134 Cal.App"™598.)

The RDPEIR notes that it anticipates that futuggmts would conduct separate environmental
documents, but it is not clear whether the RDPHiIRears to permit an agency to determine that
unspecified future projects are “within the scopéthe Delta Plan, thereby sidestepping further
environmental review. Given the superficial antiraes non-existing analysis in this EIR, such
a determination would be grossly inappropriatee DiEIR should be revised to specify that it is
not intended to be the sole environmental revievafty future projects.

THE RDPEIR MUST ANALYZE REASONABLY FORESEEABLE INIRECT EFFECTS OF
A PROJECT AS WELL AS IRREVERSIBLE COMMITMENT OF RE®RJRCES.

A project includes the whole of an action that magult in either a direct or reasonably
foreseeable indirect physical change in the enwiremt. (CEQA Guidelines, § 15278, subd.
(a).) Just because the project does not approrendate any specific physical projects does
not mean that the RDPEIR need not anticipate thestpf impacts that the Delta Plan
encourages by adopting these Policies and Reconatiens. The Discussion following Section
15152 state that there will be some effects forclwimitigation will not be feasible at an early
step of approving a particular development projat] the section would allow a Lead Agency
to defer mitigation of that kind of effect to adattep . . At the same time, this section makes
clear that tiering does not excuse the Lead Agé&mey analyzing reasonably foreseeable
significant effects, or justify deferring analytisa later tier EIR or Negative Declaration
(Emphasis added.) The Delta Plan must also inchndenalysis of reasonably foreseeable
indirect impacts. While a Program EIR need notyaaimpacts that would be better addressed
in a site-specific analysis, the RDPEIR fails tentfy significant effects of the projects it
proposes with any specificity. Moreover, the RDREiakes significance determinations on
these impacts that for which it has admittedly litle to no information.

The DEIR and RDPEIR fail to explain how the DeltarPwill result in the Irreversible
Commitment of Resources. CEQA Guidelines sectmi?6.2, subd (a) states, “Direct and
indirect significant effects of the project on #grvironment shall be clearly identified and
described, giving due consideration to both thetsieom and long-term effects. . . . (c)
Significant Irreversible Environmental Changes WihWould be Caused by the Proposed
Project Should it be Implemented. Uses of nonrebéavaesources during the initial and
continued phases of the project may be irreversiplee a large commitment of such resources
makes removal or nonuse thereafter unlikely. Pynmapacts and, particularly, secondary
impacts (such as highway improvement which provatE®ss to a previously inaccessible area)
generally commit future generations to similar ugdso irreversible damage can result from
environmental accidents associated with the projgetrievable commitments of resources
should be evaluated to assure that such curresuogption is justified.”

The RDPEIR makes no attempt at analyzing reasoriatdgeeable significant effects, even for

projects that have already been formulated and banee degree of analysis that has been
completed. (See for example the discussion belotheshasta Dam raise, the Temperance Flat
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Reservoir, and the Sites Reservoir.) The Delta Pleorporates and encourages the completion
of the BDCP, and yet fails to provide a meaninglistussion on how this unprecedented
behemoth infrastructure would commit Californiang@h unsustainable water delivery system
for many generations to come. The irretrievablmmitment of upstream resources without any
real analysis, and the lack of analysis of thedacpale infrastructure (the BDCP) violate Section
15126.2.

THE RDPEIR MITIGATION MEASURES VIOLATE CEQA IN THATTHEY IMPROPERLY
DEFER MEANINGFUL ANALYSIS TO A LATER TIME WHILE FALING TO INCLUDE
ANY TYPE OF PERFORMANCE MEASURE.

The Mitigation Measures are general and not tiesperific impacts; therefore, it is impossible
to determine whether they are or will be effectiidhe Revised Project allegedly adds
performance measures to assist in implementatidimeopolicies and recommendations in the
Plan (RDPEIR p. ES-1) but the RDPEIR is still wdfinadequate in this regard. It is not clear
whether some or all of the proposed mitigation nimgsddopted in order to be considered a
“Covered Action” or “Recommended Action.” In addit, given the generic discussion of
mitigation measures, it is impossible to determitether they would reduce impacts to a less
than significant level. Any predictions made in RBPEIR are misleading and will misguide
future decisions. In many instances, formulatibmiigation measures are deferred to a later
time. In many other instances, mitigation measaoggain no performance standards. These
fatal flaws must be remedied.

CEQA Guidelines 15126.4 states, “Where several oreasare available to mitigate an impact,
each should be discussed and the basis for sgecparticular measure should be identified.
Formulation of mitigation measures should not biemled until some future time. However,
measures may specify performance standards whiakdwaitigate the significant effect of the
project and which may be accomplished in more thanspecified way.” “Mitigation measures
must be fully enforceable through permit conditicamgreements, or other legally-binding
instruments. In the case of the adoption of a glaticy, regulation, or other public project,
mitigation measures can be incorporated into tha,olicy, regulation, or project design.” The
enforceability of all the offered mitigation meassiremains unclear. There are only a few
mitigation measures that offer anything resemblivegrequired performance standards.

CEQA emphasizes the importance of performance atdadit the Program level. “The use of
performance standards is particularly appropriateonnection with ‘first tier’ approvals or other
planning decisions that will necessarily be follaWsy additional, project-level environmental
review. On the other hand, where a mitigation memsmbodies nothing more than the hope
that the agency or applicant with more effort calgsis, can somehow find a solution to a thorny
environmental problem, an agency may violate CEQA&ancluding that such a measure will
render a significant effect less than significaiRemy, et al., Guide to the California
Environmental Quality Act (I1Ed. 2007), p. 552, internal citation omitted.)

The RDPEIR relies on vague mitigation measuresitidot clear whether future project

proponents will need to adopt some or all of thérarthermore, in several instances, the
RDPEIR offers as mitigation potential land purclsagewater transfer purchases without

70



conducting any analysis on the availability of snakigation. This approach violates CEQA.
There is no assurance that such mitigation measueegctually available or will be adequate,
rendering this analysis meaningleskin@gs County Farm Bureau v. City of Hanfo&" Dist.

1990) 221 Cal.App. 3d 692.) While the Plan is atbdly broad and vague in scope and specific
mitigation measures will not always be availabl@aassult, the Plan should include performance
standards to ensure that the projects that it eages will be fully mitigated. (“Even when an
agency prepares a program EIR with later EIRs gatiee declarations in mind, the authors
believe that the agency, to be prudent, should ditate and adopt performance standards or
objectives (e.g., “no net loss of wetlands”) tham dunction as “first tier mitigation” and then be
translated into site-specific mitigation measuréemwsite-specific CEQA analysis is prepared.”)
(Remy et al, supra, p. 638.)

Lastly, CEQA requires that lead agencies deschbampacts that will result from the

mitigation measures themselves. CEQA Guidelines®e15126.4, subd. (a)(1)(D). Ifa
mitigation measure would cause one or more sigmfieffects in addition to those that would

be caused by the project as proposed, the effétte anitigation measure shall be discussed but
in less detail than the significant effects of pineject as proposedS{evens v. City of Glendale
(1981) 125 Cal.App.3d 986.) This RDPEIR failsdentify the impacts that would arise from
mitigation measures, such as purchases of additreatter for transfer and land purchases, much
less mitigate for those impacts.

THE RDPEIR MAKES UNSUBSTANTIATED CONCLUSIONS REGARNG THE
SIGNIFICANCE OF THE IMPACTS WHILE SIMULTANEOUSLY AMITTING THAT IT
HAS LITTLE TO NO INFORMATION ON THESE VERY SAME IMRCTS.

The RDPEIR states, “Environmental Impacts and Benef the Proposed Project. “In many
regards, therefore, the Delta Plan involves anrenuiental tradeoff between short-term impacts
resulting from construction (in areas includingauality, cultural and paleontological resources,
noise, and transportation) and long-term reduatiqore-existing adverse effects related to water
reliability, water quality, flood risk, and ecosgst health. This does not mean, however, that
projects the Delta Plan encourages would have mp-ferm adverse environmental impacts. A
new desalination plant on the Southern Califorimiast, a new reservoir in the Sierra Nevada
foothills, or a new wetland habitat area in thet®glor example, could have long-term impacts
to ocean views, riparian and oak woodland habitaDelta agricultural land, respectively.”
(RDPEIR, p. ES-3.)

EWC appreciates that admission that the projeet®#ita Plan encourages will result in long-
term environmental impacts, many of which will likée significant. The DRPEIR fails,
however, to describe these types of impacts, meghdffer any proposed mitigation. This
approach violates CEQA. The RDPEIR should also merthat these projects will also have
impacts to fish species that are affected by reseoperations in the Sierra Nevada foothills.
Even if the RDPEIR need not analyze each potept@eéct in detail, it can evaluate reasonably
foreseeable impacts given the general type of prajed given the type of terrain and habitat in
the Sierra Nevada region. There is also no subatemt in the RDPEIR to support the claim that
there would be a long-term reduction in pre-exgstudverse effects related to water reliability,
water quality, flood risk and ecosystem health.

71



In several instances, the RDPEIR notes that andimpay be Less Than Significant or
Significant, depending on the circumstances ofrtdezidual project. It then makes a
determination on the impacts significance withaut aubstantial evidence to support such a
conclusion. For example, the discussion of ImB3a8b states, “Because of the availability of
alternative water supplies and continued availghilf Delta water supplies, there is substantial
evidence that this impact would not be significdifitis conclusion is based on the inability to
identify a reasonably plausible scenario in whigiogential significant impact would occur. It is
therefore concluded that this impact would likedylbss than significant. Future project specific
analyses may develop adequate information to aatiedifferent conclusion; however, for
purposes of this program-level analysis, thereiavailable information to indicate that another
finding is warranted or supported by substantiaewce.”

This statement reflects a perversion of the sulista@vidence. Just because there is not
substantial evidence to support a significancerdetation does not imply that there is
substantial evidence to support a less than sagmfidetermination. There is little to no
evidence, much less substantial evidence, offerédis RDPEIR. This example is particularly
egregious as environmental groups have providetyptd scenarios demonstrating scenarios in
which this impact would be significant.

The RDPEIR concludes in several occasions thatioarhpacts may be significant and
unavoidable. While it does not make a determimatonclusion in this regard, to indicate that
such a conclusion may be merited is without angifjagation given the analysis in this RDPEIR.
The “Significant and Unavoidable” conclusion isyréached after an agency has made a
determination with respect to the feasibility oftigetion measures and alternatives. Since this
RDPEIR does not do any analysis of feasibility afigation measures, such a conclusion is
premature. CEQA contains a substantive mandatetidic agencies not approve projects with
significant environmental effects if there are fbkesalternatives or mitigation measures that can
substantially lessen or avoid those effects. (R@sources Code, § 21002¢ountain Lion
Foundation v. Fish and Game Commiss{®897) 16 Cal.% 105, 134.) Such conclusions
regarding the “unavoidable” nature of impacts nadkethe public and skews future analysis by
site-specific projects.

THE DEIR HAS INADEQUATE PROJECT OBJECTIVES

CEQA Guidelines section 15124, subdivision (b) respia statement of objectives sought by the
proposed project. “A clearly written statement bfextives will help the lead agency develop a
reasonable range of alternatives to evaluate ifctReand will aid the decision makers in
preparing findings or a statement of overridingsidarations, if necessary. The statement of
objectives should include the underlying purposthefproject.

The RDEIR project objectives (largely unchangednftbe former Proposed Project) are invalid.
The RDEIR states:

“Further achievement of the coequal goals and idji@ &nherent” objectives, in

a manner that: (1) furthers the statewide policsettuce reliance on the Delta in

meeting the State’s future water supply needs titraagional self-reliance, (2) is
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consistent with specific statutory content requieeis for the Delta Plan (Water
Code sections 85302(c) through (e), and 85303-8588Bis implementable in a
comprehensive, concurrent and interrelated faslaond,(4) is accomplished as
rapidly as realistically possible without jeopaidg ultimate success.”

The DEIR confuses an objective of a project with thethodology use to carry out an objective.
The objectives are largely just descriptions andiffers of a single objective. These objectives
are still far too vague to provide any meaningfaiwto shape alternatives. This error belies the
entire analysis in the EIR and in particular resdée alternatives analysis invalid. The
objectives also overlook the statutory mandate‘thia¢ coequal goals [] be achieved in a
manner that protects and enhances the unique alltecreational, natural resource, and
agricultural values of the Delta as an evolvingpla (Wat. Code, 8§ 85054.)

The faulty description of project objectives mimibg error observed idabitat and Watershed
Caretakers v. City of Santa Cr(2012) 211 Cal.App2429. The Sixth Appellate District found
that the City of Santa Cruz’s inaccurate descriptibits project objectives rendered its
alternatives analysis and analysis of mitigatiorasuees invalid. The City’s primary objective
was improper because it stated that the City wasired to provide water and sewer services to
a section of the University when truly the City wady required to initiate a LAFCO application
for an amended Sphere of Influence under a settieagreement between the parties. This
misstatement resulted in a failure to consider ma#y feasible alternatives that would have
avoided the project’s significant water supply imigasuch as a reduced-development or
limited-water alternative. The Court pointed duwttthe stated objectives mistook the
underlying purpose of the project with the geneedlre of the project.

Similarly, the Delta Plan project objectives mereégscribe the nature of the proposed project,
and fail to outline the underlying purposes of pieject upon which a reasonable range of
alternatives could be developed.

THE RDPEIR CLAIMS TO HAVE A NEW BROADER FOCUS ON WHREAM AREAS,
AND YET FAILS TO DEFINE THE GEOGRAPHIC SCOPE OF THENALYSIS.

One of the distinctions of the Revised Projechat it considers “upstream areas.” However, the
RDPEIR does not include a revised project desomptinat delineates the geographic scope of
these upstream areas. Furthermore, the RDPEKRtfarkvise the regulatory setting and
environmental setting to include this new areaooi.

CEQA Guidelines 15124 states, “The descriptiorheffiroject shall contain the following
information but should not supply extensive detayond that needed for evaluation and review
of the environmental impact. (a) The precise laratind boundaries of the proposed project
shall be shown on a detailed map, preferably togagc. The location of the project shall also
appear on a regional map. . . . (c) A general datsmn of the project's technical, economic, and
environmental characteristics, considering theqipal engineering proposals if any and
supporting public service facilities.”
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CEQA Guidelines 15130 states, “Lead agencies shiefide the geographic scope of the area
affected by the cumulative effect and provide &o@able explanation for the geographic
limitation used.”

The RDPEIR claims to have expanded its scope ipstreiam areas, but fails to describe these
areas or justify the parameters of its scope. MBDPEIR (Section 1.4.2) included a map of a
large area that includes what is likely considétgzstream areas” but did not include actual
analysis of most of these areas so it is unclearthe analysis has changed in this RDPEIR.
This section states, “The project area to be ceansdlin this RDPEIR is defined by the purposes
and uses of the Delta Plan. The project area, showigure 1-1, includes the Delta, the Delta
watershed that contributes water to the Delta,aards outside of the Delta that use Delta
water.” The DSC erred in failing to revise the RatjDescription to describe the upstream areas
in the impact analysis and explain why certainutaies to the Delta were excluded.

In failing to provide an adequate description oftupam areas, the RDPEIR also violates CEQA
mandates on establishing a baseline. CEQA Guigelg 15125 subdivisions (c) and (d) state,
“Knowledge of the regional setting is critical teetassessment of environmental impacts.
Special emphasis should be placed on environmesgalrces that are rare or unique to that
region and would be affected by the project. The Blust demonstrate that the significant
environmental impacts of the proposed project vagleguately investigated and discussed and it
must permit the significant effects of the projecbe considered in the full environmental
context. The EIR shall discuss any inconsistenogt®een the proposed project and applicable
general plans and regional plans. Such regionakpleclude, but are not limited to, . . . habitat
conservation plans, natural community conservgtians and regional land use plans . . .

While this RDPEIR states that the Revised Projedudes upstream areas, it fails to establish
the environmental setting for these areas; theiglisicussion of potential impacts to these areas is
essentially speculation. It furthermore does nolude a description of the relevant regulatory
schemes in these areas and how such regulatiorid Wweweconciled with the policies and
recommendations in the Delta Plan. This omissiotatés CEQA. (CEQA Guidelines, § 15125.)
The current state of the Delta as well as its telias must be established in order to have a
legitimate discussion of a project’s impacts.

The RDPEIR gives a cursory mention of upstreameatsjand implies that little is known about
these projects. In fact, there is substantialrmédion available on these projects, and such
information should have been incorporated in tH¥PEIR. Regarding the Los Vaqueros
Reservoir Project, the DWR web site states, “The Yaqueros Expansion Investigation is
taking a two step approach. The CCWD Board cedtifid-inal PEIR and approved an expansion
from 100 TAF to 160 TAF on March 31, 2010. CCWD bampleted design and is moving
forward with construction scheduled to begin in 20&ith additional funding, local, state, and
federal partners may choose to continue to stuelydasibility of a 275 TAF expansion
alternative in the context of other Delta initi&svto improve Delta conveyance and better
protect Delta fisheries, including long-term pragsabeing explored in the BDCP.”

In addition, DWR and U.S. Bureau of Reclamation@nmeently preparing a Plan Formulation

Report for the Upper San Joaquin River Basin S®tagestigation. Simultaneously, surveys for
environmental documentation and permit applicatemesbeing performed in the study area.
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Surveys for engineering assessments, includinfyndyiénd other geotechnical work has been in
progress since 2006.
As such, the RDPEIR erred in glossing over thesgepts and their related impacts.

THE REVISED PROJECT ENCOURAGES PROJECTS AND CONSTRIDN OF
FACILITIES WITHOUT MAKING A DETERMINATION THAT SUCH PROJECTS WOULD
MEET THE GOALS OF THE DELTA REFORM ACT.

The Revised Project would encourage projects ssictea or expanded reservoirs, groundwater
production facilities, groundwater production féek (wells and pipelines), ocean desalination
facilities, and recycled water facilities, and aba@ll the BDCP, among other things. It is
improper for the DSC to encourage projects wittemgn a minimal look at the impacts
associated with these types of projects. Moremareral such projects are in the pipeline
already and the RDPEIR should not take a “heatersand” approach by claiming that the
nature of these projects is unknown. This is mogably true for the BDCP and the upstream
reservoir projects that have already undergone@gamalysis. Rather, the RDPEIR should
provide at least a general description of thesgept® and the types of impacts that are
anticipated, propose suggested mitigation measanesindicate how these encouraged projects
and their associated projects can be reconcildud twé goals of the Delta Reform Act.

Moreover, each impact section states that the &rgees not direct the construction of specific
projects and would not directly result in constimictor operation of projects or facilities;
therefore, it would result in no direct impactsamy resources.” Yet WR R12 states that: “The
relevant federal, State, and local agencies shmitplete the Bay Delta Conservation Plan,
consistent with the provisions of the Delta Ref@kot, and receive required incidental take
permits by December 31, 2014.” As is fully evidéom records available to the Council and
the numerous briefings provided to the Council I proponents, the BDCP is a specific
project that proposes that specific diversion faed and habitat be constructed. The BDCP will
have many significant environmental effects andtrbesconsidered as a cumulative project.

SECTION 2 — DESCRIPTION OF REVISED PROJECT

CEQA Guidelines 15124, requirésstatement briefly describing the intended usek®EIR

(1) This statement shall include, to the extent tha information is known to the Lead Agency,
(A) A list of the agencies that are expected tothgeEIR in their decision-making, and (B) A
list of permits and other approvals required tolangent the project. (C) A list of related
environmental review and consultation requiremeadsired by federal, state, or local laws,
regulations, or policies. To the fullest extentgbke, the lead agency should integrate CEQA
review with these related environmental review aoksultation requirements. (2) If a public
agency must make more than one decision on a prajeits decisions subject to CEQA should
be listed, preferably in the order in which theYlwccur. The RDPRIR and DEIR fail to
include a comprehensive statement of intended afstbe RDPEIR, leaving it vulnerable to
misuse in the future and violating CEQA Guidelirgsgtion 15124.

EWC reiterates its comments made on the Februd PEIR in that little substances has been
added to this RDPEIR. The RDPEIR does not congidblic trust doctrine and fails to
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incorporate the conclusions made by the State WResources Control Board regarding
adequate inflows and outflow to the Bay Delta. DHPEIR does not include estimates for jobs
lost, when CEQA requires such a description. (CE&Adelines, 8 1513 itizens Association
for Sensible Development of Bishop Area v. Couhlyym (4™ Dist. 1985) 172 Cal.App.3d 151,
170, (even if economic effects are not to be careid significant impacts in isolation, the EIR
must determine the relationship between econonpaats and potentially significant
environmental impacts.) Most importantly, this jeod does not meet goal of reducing reliance
on the Delta.

Throughout the DEIR and RDPEIR the following stagéetnappears, “At this time, it is not
known which agency would implement any such prsjeahere the facilities would be located,
or how the facilities would be operated. Therefdoe the purposes of this Environmental Impact
Report (EIR), general types of projects and faesitare considered possible outcomes of
implementation of the policies and recommendationSor purposes of a CEQA EIR, and
although this is considered a Programmatic EIR, shatement and many more like it throughout
the document are too vague and lacking the poetisiat would allow decision makers to
proceed with evaluation, approval, public trustbpaing of alternatives, or tiering of future

EIR’s (CEQA Guideline 15151, Standards of Adeqguiacyan EIR). This statement also evinces
a “head in the sand” approach that is used throutgihe analysis. The RDPEIR lists many
reservoir projects that would be affected by théédelan, and yet fails to conduct even a
superficial analysis of these projects; it addielitalue to the discussion to mention projects tha
are occurring but fail to discuss any of the impdhat are likely to occur in these vicinities. It
actually damages informed decision-making wheratfency takes it a step further and makes
significance determinations on these very impacts.

(Page 2-9), Section 2.1.4, Line 40. If the int@ER RS5 is to reduce populations of Striped
Bass in order to reduce predation by introducdd fige refer you to the ruling by the California
Fish and Game Commission which defeated proposkah§ regulations which would have
increased the take of Striped Bass in order toraptish the same goal. Predation by Striped
Bass on salmon was shown not to be significanttla@dong term tradition of having Striped
Bass available in the Delta for recreational fighivas deemed more important. The Delta
Stewardship Council should be guided by this patiegision of the Fish and Game
Commission.

SECTION 3 — WATER RESOURCES

The single most significant and negative policyrd®in the Final Delta Plan is that the Revised
Project WR P1 changes the definition of “ReduceliaRee on the Delta.” The prior definition
included a policy calling for a reduction of nettetaused from the Delta watershed. The new
definition omits references to water use in thet®walatershed and only applies to water
“exported from, transferred through or used indiedta.” The ramification of this change in
definition is that it appears that all diversioqstream of the Delta would not be required to
comply with the proposed prohibitions on Delta@tg, or the legally mandated requirement to
reduce reliance on the Delta, because they aresiug water exported from, transferred through
or used in the Delta.
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In spite of repeated requests for more informatiorupstream projects by DWR and EWC
among others, the RDPEIR continues to provide vagukeincomplete information on the
projects encouraged by the Delta Plan.

The cited projects in progress include: North eft® Offstream Storage Investigation (Sites
Reservoir), Los Vaqueros Reservoir Project - PRasiee Upper San Joaquin River Basin
Storage Investigation Plan (Temperance Flat Reggrand the next update of the Department
of Water Resources (DWR) Bulletin 1G&lifornia’s Groundwate(DWR 2003). The DSC has
to decide whether it has enough information to eai@ these projects at least on a general level
or not. If so, it must provide a description o tlypes of the impacts that could be anticipated
from such projects. For all of these named prejebiere is preliminary information available
and such information should be summarized her®&SIE does not feel like it has enough
information to merit a discussion on the impadtentit cannot make any conclusions regarding
the associated impacts and should not make angdeRecommendations or Policies. It cannot
have it both ways. However, given that DSC istyeancouraging these types of projects and
these projects have clearly gained shape and mometite RDPEIR is remiss in failing to
include a comprehensive discussion of these psogedd at least a high-level analysis of the
likely impacts that would result from their implemation.

The RDPEIR also fails to include a meaningful destan of the Shasta Lake Water Resources
Investigation, but rather only briefly mentionsnitthe Cumulative Impacts chapter. The Draft
Feasibility Report for the Shasta Reservoir Expgamaind Dam Raise clearly anticipates BDCP
as a related project. (“Other programs and projeatently in the planning phase could

influence the [Shasta Lake Water Resources Inwasgtigl in the future. Prominent examples
include the Delta Plan and the Bay Delta Consewuddlan (BDCP). These projects and
programs have not been included in the evaluatidheoalternative plans for the SLWRI

because there has not been a specific decisiongiement them at this time.”) (Draft Feasibility
Report, Nov. 2011, ES -1.) Given that over a yea passed, many more details are available on
this project and should be included in this RDPE#Rt is so closely connected with the BDCP.

As noted in our last round of comments, as a maftenvironmental policy, many EWC
organizations will oppose further surface storaggegts that are included in the Proposed
Project due to the significant negative environrabmpacts that they have on California
riverine habitat and due to the lack of any consitien of public trust values that should be
associated with the questionable cost evaluativatsaiccompany those projects. This includes
but is not limited to: expansion of Shasta Damge$SReservoir, and Temperance Flat Reservoir.
The Revised Project (as well as the Proposed Rygepports these projects without any
guantitative justification on costs, yield, impaotsthe environment, or evaluation of the public
trust values involved. (CEQA Guideline 15126.5sddission of Alternatives, Guideline 15146,
Degree of Specificity).

The Environmental Setting should be revised tertfihe state of drastic overextended
entitlements of water coming from the Delta. THelR/RDPEIR may not assume the past
illegal water deliveries if the very activity thigtbeing approved in the Delta Plan. An agency
may not escape its duty by ignoring that duty drehtpresenting the result atad accompli
incorporated into an environmental baselineague to Save Lake Tahoe v. Tahoe Reg'l
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Planning Agency739 F. Supp. 2d 1260, 1272 (E.D. Cal. 2010) affart, vacated in part,
remanded, 469 F. App'x 621 (9th Cir. 2012).

The DEIR and RDPEIR erred in failing to includeanprehensive analysis of the availability of
water coming into the Delta. It conclusions onevatupply, among other impact areas, are
utterly without justification without this basic alysis.

Impact 3-3b: Substantially Change Water Supply Mnility to Water Users That Use Delta
Water.

The RDPEIR statesBecause of the availability of alternative watep@ies and continued
availability of Delta water supplies, there is dalnsial evidence that this impact would not be
significant. This conclusion is based on the irgbib identify a reasonably plausible scenario in
which a potential significant impact would occurisltherefore concluded that this impact would
likely be less than significant. Future projectdfic analyses may develop adequate
information to arrive at a different conclusionweyer, for purposes of this program-level
analysis, there is no available information to aadie that another finding is warranted or
supported by substantial evidence. This conclusiart supported by substantial evidence
because the RDPEIR does not include any quantdicatf water supplies that would occur from
the projects it encourages. There is no evidenbasys of this conclusion, and this should be
omitted in the Final PEIR. All Less Than Signifitaleterminations in this chapter suffer from
this flaw. The discussion of “water efficiency armhservation programs” is undefined and
unquantified, and DSC cannot provide any assurdratesuch programs would be implemented.

Section 3.4.2.1 — Reliable Water Supply

The RDPEIR states, “The Revised Project would apphlreas of the Delta watershed located
upstream of the Delta unlike the Proposed Projecgnost of this upstream area, groundwater
supplies are not substantial, especially in théhile and mountains that surround the
Sacramento and San Joaquin valleys. In these atresaanticipated that projects to recycle
wastewater and stormwater would predominate ovarrgiwater projects. Thus, impacts related
to the construction and operation of reliable watgyply projects under the Revised Project
would be greater than under the Proposed Projeetuse of the newly-covered upstream area;
these increased impacts would largely be the resuéw storm water and wastewater recycling
projects, while impacts related to groundwater gutg would not increase over the Proposed
Project.” (Page 3-2)

These upstream areas are not delineated and tieetgrtherein are described far too vaguely.
There is no substantiation for the conclusion gnatndwater projects would be minor
compared with wastewater and stormwater. The RBRifled by failing to provide a citation
for this conclusion. See Appendix D, Section 1.3TAe counties that incorporate groundwater-
related ordinances in the areas that might betaffiday the Delta Plan are: Shasta, Tehama,
Glenn, Colusa, Yolo, Sacramento, San Joaquin, €eday Tuolumne, Madera, Fresno, Kern,
Napa, Ventura, San Diego, San Bernardino. Locahtyoordinances vary by authority or agency
and region, but typically involve provisions to ltror prevent groundwater overdraft, regulate
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transfers, and protect groundwater quality.” Thedreuld be a full description of the
groundwater use, relevant policies and statusch e&these counties.

There is no substantiation for the conclusion timgacts would be greater under the Revised
Project because of the new storm water and wastewextycling projects. There should also be
an inclusion of impacts associated with reservoirstruction and expansion.

The discussion regarding leakage from possiblelsdhat would transfer water requires
evidentiary substantiation. Describe and quantise assertions regarding how leaky canals
will help restore groundwater levels.

Section 3.4.1 — Assessment Methods.

The RDPEIR states, “The precise magnitude and egfgiroject-specific impacts on the

physical environment would depend on the type tbawr project, its specific location, its total
size, and a variety of project-and site-specifatdes that are undefined at the time of preparation
of this program-level study. Project-specific imgawould be addressed to project-specific
environmental studies conducted by the lead agahthe time the projects are proposed for
implementation.”

This conclusion is copied and pasted through théRQd¥ad RDPEIR. This approach violates
CEQA. A lead agency need not just look at direqtacts of a project, it must also look at the
reasonably foreseeable indirect impacts. This amatannot be deferred to an indefinite time
because the approval of the Delta Plan will enageicertain projects to move forward and
indeed may create an irreversible momentum foafproval of these projects.

This chapter fails to provide descriptions of the@Ibud, Pit and Trinity Rivers, all part of the
Sacramento River watershed. This oversight shoeifixied.

Section 3.4.3.1.1. Impact 3-1a: Violate Any Wateraity Standards or Waste Discharge
Requirements or Substantially Degrade Water Quality

The RDPEIR states: “Water transfers to facilitatgew supply reliability could influence water
quality by producing temporary changes in flow tbatild affect the concentrations of regulated
water quality constituents, including water tempa@mwithin the Delta watershed tributaries.
However, as described in Section 3.4.3.1, Relisdeer Supply, of the Draft PEIR, those
impacts would be less than significant followingolementation of mitigation measures by the
water purchasers to purchase additional transfegntiaat would be released from upstream
reservoirs during drier periods to mitigate watealgy impacts.”

With respect to water transfers being amelioraiggltd releases from upstream reservoirs, the
RDPPEIR fails to include a description of the ntutfe of impacts that will result from this
drawdown. Lead agencies must analyze not onlyrtipacts of their proposed projects, but also
of their proposed mitigation measures if such messmay have a significant effect on the
environment. (CEQA Guidelines, § 1512654ve Our Peninsula Committee v. Monterey
County Bd. Of Superviso(6" Dist. 2001) 87 Cal.App'299.)
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Mitigation measures must be directly connectedhtargact. Assigning mitigation measures to
a group of impacts defeats the intention of denratisy whether the measures will actually
mitigate the impacts. The use of group mitigatimeasures should be revised and tied to
specific impacts.

Section 3.4.3.1.3. Impact 3-3a: Substantially CleaWWater Supply Availability to Water Users
that Use Delta Water.

“The Revised Project also would encourage actatisn areas of the Delta watershed located
upstream of the Delta as compared to the Proposged®” This statement requires a
significance determination and proposed mitigatlbalso requires a description of what
upstream areas it is referring to.

Section 3.4.3.2. Delta Ecosystem Restoration.

The RDPEIR states, “The Revised Project also emgas other actions . . . encouraging the
SWRCB'’s update of the WQCP for the San Francisgg$®&acramento-San Joaquin Delta
Estuary and develop, implement, and enforce updédedrequirements for the Delta and high-
priority tributaries in the Delta watershed.”

The RDREIR should not only encourage SWRCB to adaptvised WQCP but should
encourage them to stick by the criteria they descrin the 2010 report to ensure adequate flows
for fish.

Section 3.4.3.2.3. Impact 3-3b: Substantially CleaWater Supply Availability to Water Users
that Use Delta Water.

The DEIR states, “It is anticipated that with implentation of these projects and actions, the
total water supply available would remain the samimcrease as compared to existing
conditions depending upon the capacities of thiities and extent of water transfers through a
combination of continued use of Delta water, water efficiency and conservation programs,
and implementation of new local and regional wateplies.”

This statement evinces an approach of taking iotownt all the beneficial impacts associated
with future and yet undefined projects but failiegaccount for any of the environmental
impacts of these projects. Such an approachttailform the public of the true nature of the
projects impacts.

Section 3.4.3.4. Water Quality Improvement.

The Project encourages actions such as conveyaaoiiéds, pipelines, and pumping plants to
improve water quality. (RDPEIR p. 3-11.) The RDREhen lists several water quality plans
that are anticipated. There is no description efdbnveyance facilities and pipelines, however.
This oversight should be remedied.

The RDPEIR states, “Operation of facilities witlime rivers and streams upstream of the Delta
or in the Delta could result in changes in salimityhe Delta by reducing Delta freshwater
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inflows during some periods of the year.” (p. 3)13his section should include a section on the
impacts of these facilities to the upstream aneasjust the Delta.

Section 3.4.3.4.2: Impact 3-3d- Substantially CleaWater Supply Availability to Water Users
That Use Delta Water.

The RDPEIR states, “Because of the availabilitaltérnative water supplies and continued
availability of Delta water supplies, . . . thesesubstantial evidence that this impact would not
be significant.”

This statement and others like it throughout théPEDR contradicts CEQA'’s definition of
“substantial evidence.” CEQA Guidelines sectioB84 defines substantial evidence as
“enough relevant information and reasonable infeegsrfrom this information that a fair
argument can be made to support a conclusion, teeeigh other conclusions might also be
reached. Whether a fair argument can be madehéatroject may have a significant effect on
the environment is to be determined by examinimgwhole record before the lead agency.
Argument, speculation, unsubstantiated opinionarative, evidence which is clearly
erroneous or inaccurate, or evidence of sociatonemic impacts which do not contribute to or
are not caused by physical impacts on the enviraheh&es not constitute substantial evidence.
Substantial evidence shall include facts, reasenasdumptions predicated upon facts, and
expert opinion supported by facts. (Subds. (a)(ahdemphasis added.)

The RDPEIR has admitted that no details are kndvautmost of its encouraged projects, and
yet claims that it has substantial evidence to etippts conclusions. This constitutes mere
speculation in violation of the statute. With neaqtification, there is no substantial evidence to
justify this conclusion.

Section 3.4.3.6. Mitigation Measures

It is misleading and ineffective to do a generatis® on mitigation measures, rather than
showing how each mitigation measure mitigates @aglact. Given the lack of any specifics, it
is impossible to determine that the measures listédM 3-1 will actually mitigate the impacts

to a less than significant level. It is not cledrether these are enforceable mitigation measures
or merely suggestions, nor is it clear how the llaggencies will carry out the measures. This
vague description fails to foster informed decismaking.

SECTION 4 — BIOLOGICAL RESOURCES

Sections 4.2—4.3. One of the differences betweerRiévised Project and the other Alternatives
is that the Revised Project considers upstreansaréae Regulatory Framework and
Environmental Setting should be revised to incltieepertinent information for upstream
impacts.

Section 4.4.3.1. The RDPEIR states “In most ofupstream area, groundwater supplies are not
substantial, especially in the foothills and mourgdhat surround the Sacramento and San
Joaquin Valleys. In these areas, it is anticip#ted project to recycle wastewater and
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stormwater would predominate over groundwater ptejeNeed a citation or some
substantiation of the conclusions made in thisiSect

Section 4.4.3.1.1- Impact 4-1a: Substantial Advé&féects on Sensitive Natural Communities,
including Wetlands and Riparian Habitat. Effect$object Construction.

The RDPEIR states, “In addition to the types ofptitl impacts described above for reliable
water supply projects, the large surface storagerveirs encouraged by the Revised Project
could result in the inundation of thousands of s@Ehabitat used by wildlife and the loss of
sensitive natural communities. The impacts of thgges of projects could depend on the
ultimate location of the reservoirs and their pmoity to sensitive natural communities. These
projects would occur mostly outside of the Delta.”

While outside of the Delta, these are the spetiasdre also in the Delta, so to hurt their habitat
is to also harm the Delta. The RDPEIR erred ihnfgito provide a broad and general analysis
of the projects that have been specifically nanredddition to a full description of the Shasta
Lake Water Resources Study.

Effects of Project Operations. “Water transfernaahf north of the Delta could result in a
temporary increase in water in the rivers flowingpithe Delta, which could provide benefits to
adjacent wetlands and riparian communities...” Tmgsussion fails to note how altered
reservoir operations could affect the temperatfistared water in the upstream areas and how
the upstream environment would suffer. Ratheqatuges on the Delta impacts. The Delta
Reform Act does not encourage the DSC to tradeaDelpacts for upstream impacts. Even if
that were a responsible strategy, it would be ewtite because upstream areas are intimately
connected to the Delta.

The RDPEIR states, “In most cases, compliance seijlaired permits and approvals and
implementation of mitigation measures would redngeacts to a less than significant level.”
There is no justification for this statement, astiypes of permits and approvals have not been
described. This is especially true for upstreamagreéOne cannot merely assume that future
agencies will comply with all pertinent regulationghout any analysis of those regulations and
an assessment of whether those regulations havecbegplied with in the past. There is no
assurance or even description of whether it is éeasible to meet regulatory requirements
while also delivering more water to Delta, as iatemnplated by the BDCP. This oversight
should be remedied.

The RDPEIR states, “Water transfers to facilitatgex supply reliability could influence water
quality by producing temporary changes in flow tbatld affect the concentrations of regulated
water quality constituents, including water tempa@m@awithin the Delta watershed tributaries.
However, as described in Section 3.4.3.1, Relidger Supply, of the RDPEIR, those impacts
would be less than significant following implemeida of mitigation measures by the water
purchasers to purchase additional transfer watgntbuld be released from upstream reservoirs
during drier periods to mitigate water quality inofg (Page 3-3). . . These changes could reduce
the extent of brackish or freshwater marsh in teé#d Changes in water operations in the CVP
and SWP and other water systems also could akeirthing and magnitude of water
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fluctuations in the upstream reservoirs and adWeisBuence wetlands and riparian
communities along the edges of the reservoirs. IQttegrams intended to improve water supply
reliability, such as water conservation, could hlesumore water remaining in the rivers
tributary to the Delta and less water removed ftbenDelta. This could potentially benefit
wetlands and riparian communities along the riwerd Delta channels.” (RDPEIR Page 4-4.)

We agree with these statements and believe the RD§tiould explain how these impacts can
be reconciled with the statutory objectives of fredta Reform Act. This section should include
fact-based information on the challenges of coatiing water delivery to the Delta and the
water quality and ESA obligations for agencies Im@e in upstream reservoir operations. There
should be more of a description of the types ofaotp that will likely occur due to reservoir
drawdown, particularly impacts related to coldwdigh habitat. The RDPEIR should offer at
least broad level mitigation for such impacts. Sénebligations should have been enumerated in
the regulatory setting chapter and analyzed inrtipact analysis.

Impact 4-2a; Substantial Adverse Effects on Spegtatus Species.

The RDPEIR states, “Small storage reservoirs, egg reservoirs, and groundwater
percolation basins that might be constructed taawg water supply reliability could affect
special-status species within the footprints osthtacilities through disturbance, habitat loss, or
direct injury. The extent of impact would be infheed by the size of the facility footprint and its
location relative to populations of special-stagpscies. Construction of large surface water
storage reservoirs would largely occur outsideDb#a. Disturbance and habitat loss associated
with facilities construction might adversely affeéetrestrial and aquatic special-status species if
those species inhabit the affected areas. . ."eftliese impacts, it is difficult to see how these
projects and their associated impacts can be réedngith the goals of the Delta Reform Act.
The Final PEIR must explain how these projectseaehthe statute’s goals.

The RDPEIR states, “Changes in surface water stappgrations could influence the timing and
magnitude of flows and water temperature in dovestr water bodies used by special status
species, and temperature and salinity gradierttseibelta. These changes could reduce the
quality and suitability of aquatic habitats for sja-status fish species such as delta smelt.”
EWC agrees with this statement and thinks it meriisll discussion including the

environmental setting of these areas in additicantactual quantitative analysis that includes an
analysis of all the pertinent fish species in tl@t®and its tributaries and explanation of the
optimal habitat for such species.

The RDPEIR states, “The details of many of the etspef projects encouraged by the Revised
Project are not currently known, however, and assible that significant and unavoidable
biological resource impacts could occur. One orevadrthe reliable water supply projects
encouraged by the Revised Project may result mfgignt and unavoidable biological resource
impacts similar to the impacts described for thepBsed Project . . .” The prediction of
significant and unavoidable impacts is belied gy férct that the impacts have associated with
specific projects have not been identified andibelity of potential mitigation measures have
not been investigated. These whether significapiicts are “unavoidable” under CEQA will be
entirely determined by local project lead agenclesmake any conclusions regarding
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significance and efficacy of mitigation is misleagl as future projects may rely on these
statements. This type of statement appears thrineggRDPEIR and all should be removed in
the Final PEIR.

The impact on the CVPIA goal of the doubling ofnrsah populations must be considered as a
part of this section.

Impact 4-3a: Substantial Adverse Effects on FisWddlife Species Habitat

There is no justification for the conclusion thatpliance with permits and mitigation measures
would reduce to a less than significant level. Taaclusion and those like it throughout the
RDPEIR should be removed.

Impact 4-4a: Interfere Substantially with the Mowsrhof Any Native Resident or Migratory
Fish or Wildlife Species or with Established NatResident or Migratory Wildlife Corridors.

The RDPEIR errs in discussing impacts of proje@rapon on upstream tributaries to the Delta
while failing to discuss the types of species thahese areas and the nature of the impacts. It
also does not explain how can these impacts bacéed with the goals with Delta Reform Act.

Impact 4-5a: Conflict with Any Local Policies or @nances Protecting Biological Resources or
the Provisions of an Adopted Habitat Conservatitam PNatural community Conservation Plan,
or Other Approved Local, Regional, or State Halftaitection Plan.

The RDPEIR should describe the local policies agiilations that apply to its anticipated
projects and ways that those policies can be raleohwith the Policies and Recommendations
in the Delta Plan. In doing so, the RDPEIR shdwdde listed the parameters of the type of
project the Delta Plan is encouraging. The RDPé&iR in failing to provide any guide posts as
to what types of projects Delta Plan would encoerag

Section 4.4.3.4. Water Quality Improvement.

Impact 4-5d: Conflict with Any Local Policies or @nances...

“Although projects encouraged by the Revised Ptojauld not likely conflict with adopted
HCPs, and NCCP’s in the Delta, they could confith HDCPs and NCCPs in other areas of
the Study Area as well as with local policies afinances.

The RDPEIR should have provided some descriptich@Plans and policies in upstream areas
and how to reconcile this likely impact with theagpof the Delta Reform Act. This information
should not be buried in an Appendix (and it doeapjtear to be in the Appendix either.)

Impacts 4-1e: Substantial Adverse Effects on Seediatural Communities, Including
Wetlands and Riparian Habitat.

“Impacts of levee modification and floodplain enbament actions would result primarily in
temporary, construction-related impacts. Resemamperation, however, could result in long-
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term impacts if the changes in operation to fat#itflood control adversely affect sensitive
wetland and riparian habitats by altering the mtagla, duration and timing of flows.”

The RDPEIR errs in failing to provide a broad asa\of these impacts and failing to reconcile
this long-term impact with the goals of the Refohuet.

Impact 4-2e: Substantial Adverse Effects on Spetiatus Species. “Reoperation of reservoirs
to support flood risk reduction could adverselyeaffspecial-status species, such as Chinook
salmon, if the flow changes scour or dewater spagvareas or lead to stranding of juvenile fish.
Reoperation also could impact special-status fitiiei flow changes adversely influence water
temperatures.”

EWC agrees with this conclusion and believe it tsariore of a discussion. The RDPEIR should
describe prime temperature ranges for endangessiespin all Delta tributaries and as well as
other prime habitat characteristics and how chamggervoir operations could impact that
habitat. As discussed above, the RDPEIR erredilingao include the reasonably foreseeable
impacts for projects that are already in the prpeli

Impact 4-3e: Substantial Adverse Effects on FisWaddlife Species Habitat.

The RDPEIR states, “The nature and severity of ttoason-related biological resources
impacts for the project encouraged by the Reviseg& will depend on the specific location
and characteristics of the project at the time #r@yimplemented, and the specific mitigation
measures adopted by the implementing agenciesosh cases, compliance with required
permits and approvals and implementation of miikgameasures would reduce impacts
associated with projects to a less than signifitargl. In some cases, the potential for biological
resource impacts could result in a significant,van@dable impact. This situation is most likely to
occur during construction and may be temporaryaitire.”

It is unclear what value this type of conclusiofedd. It is essentially stating that any impact
conclusion can be anticipated and makes generdigbians with no factual substance. The
RDPEIR has no way to substantiate the statemenirtbst impacts would occur during
construction because it has not done any analysipayational impacts. The RDPEIR has no
way to substantiate its claim that compliance ypighmits and mitigation measures would likely
reduce impacts to a less than significant levelbse it has not evaluated those permits, nor how
those permits interrelate with the Delta, nor wkeihis even feasible to comply with local
water quality and species protection regulationgendiso attaining Delta water supply goals.
Without looking at specific impacts and specifidigation measures, it is impossible to make
any type of significance determination. To do ssleads the public and encourages superficial
analysis by later agencies. These statementsthrdsdike it throughout the RDPEIR should be
removed in the Final PEIR.

Impact 4-5e: Conflict with Any Local Policies or @nances Protecting Biological Resources. . .

This section fails to discuss Habitat ConservaBtans and other water quality regulations of
upstream areas. The RDPEIR fails to convey howRlaa would comport with restrictions
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upstream and how operations could be modified soenthat upstream regulations are complied
with.

Mitigation Measure 4-14.5

These mitigation measures are grouped togethatdess a series of impacts which is an
inexact approach. One proposal includes, “Selggimject sites that would avoid sensitive and
natural communities, including jurisdictional wettis and other waters, vernal pools, alkali
seasonal wetlands, riparian habitats, and inlamé @aerub.” How can this type of mitigation
measure be offered when the RDPEIR itself notesniaay of the proposals, such as new
pipelines and new and expanded reservoirs wouldtatgy involve destruction of riparian
habitats and wetlands. This measure also promasepensating for impacts by purchasing in-
kind preservation or restoration credits. The EBDI¥should have conducted a basic analysis to
determine the availability of such credits anddbst to help later project lead agencies
determine whether such a mitigation measures woellitéasible. These mitigation measures
offer suggestions including, “Select[ing] projettes that would avoid habitats of special-status
species . .. The RDPEIR admits that most ofritoaraged projects would harm the habitat of
various endangered species; thus, this proposeghatiin offers little value. Because all the
local ordinances and endangered species protgaaos have not been evaluated it is possible
to tell whether this mitigation would actually bigeetive at mitigating for potentially significant
impacts.

SECTION 5 — DELTA FLOOD RISK

(Section 5.4.3.1, line 31) We strongly disagredilite statement “In most of this upstream area,
groundwater supplies are not substantial...” Thengdevater supplies of the Tuscan Aquifer
underlying portions of the Sacramento Valley cantaillions of acre-feet of water. Throughout
this document, there is a failure to acknowledgeTthscan Aquifer and what result the Delta
Plan will have on this important resource.

Section 5.2, 5.3 As noted in the other chapteesd sections should have been revised to
include the regulatory setting and environmenttlrsgof upstream areas that this Revised
Project allegedly includes

Section 5.4.3.1. Reliable Water Supply. “The nurndret location of most potential projects that
would be implemented are not known at this timewkleer, the Revised Project like the
Proposed Project, specifically names the DepartoieWater Resources (DWR) Surface Water
Storage Investigation, which includes the NortiBalta Offstream Storage Investigation, Los
Vaqueros Reservoir Project (Phase 2), and the UpgerJoaquin River Basin Storage
Investigation Plan as potential projects to be angnted. Both the Revised Project and the
Proposed Project encourage the update of Bulld&wihich could lead to improvements in
groundwater management.”

The DSC is on the right track by broadening thepeaaf its analysis to include these projects but
such inclusion lacks meaningful value unless tieeefull description of the projects, their
habitat areas, and their likely impacts on thedsthigareas. As noted above, there is quite a bit
of information already available on Los Vaquerop&sion Investigation, North-of-Delta
Offstream Storage Investigation (Sites Reservdgnperance Flat Reservoir and the Shasta
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Dam Water Storage Investigation. A comprehensigerlgtion of these projects should have
been included in this RDPEIR.

Section 5.4.3.1. Reliable Water Supply

“The Revised Project would apply to areas of théédDwatershed located upstream of the Delta
unlike the Proposed Project. . . . Thus, impadtted to the construction and operation of
reliable water supply projects under the Revisagjdet would be greater than under the
Proposed Project because of the upstream area;itft@eased impacts would largely be the
result of the new storm water and wastewater r@oygrojects, while impacts related to
groundwater projects would not increase over tlop®&sed Project.”

There is no substantiation provided for this cosidno. The RDPEIR should be revised to
include an analysis that compares potential impaioesch type of flood control project,
discussing the types of impacts typical of suchqmts before it can reach such a conclusion.

Impact 5-1a: Substantially Alter the Existing Diage Pattern of the Site or Area, Including
Through the Alteration of the Course of a StrearRiver, or Substantially Increase the Rate or
Amount of Surface Runoff in a Manner which WouldsBke in Flooding On or Offsite. The
Discussion of “Effects of Project Operation” memigathat modification of water supply flows
through the Delta could result in upstream resemperation changes. This section could be
greatly improved by an application of the facts tx@ known about the projects that currently
exist. This section fails to describe any of thlevant permits or applicable mitigation
measures; thus, it cannot reasonably state thaplme with such permits and measure would
likely reduce impacts to a less than significamele

Mitigation Measures 5-15-5

The RDPEIR states, “Design subsequent mitigatioasuees in accordance with the final study
and with the applicable standards of FEMA, USACEY®, and CVFPB. The study would
identify potential increase in flood risks, incladithose that may result from new facilities.”

This mitigation measure fails to include a perfonc@measure and impermissibly defers any
specific mitigation measures to a later time. Whhlese measures would very like ameliorate the
impacts discussed, there is no quantification gfaats, nor performance measures used, thus it
is an error to say that “In many cases, they redigraficant construction-related flood
management impacts to less than significant lev@lbese errors apply to Mitigation Measures
5-15-5.

SECTION 6 — LAND USE AND PLANNING

Requlatory Framework. 6.2

Local Land Use Plans. 6.2.1

The RDPEIR still does not mention local habitatsmmation plans such as the Yolo Natural
Heritage Program, a county-wide NCCP/HCP, and #reJ®aquin County Multi-Species
Habitat Conservation and Open Space Plan. Asqushy stated in the RDPEIR, this omission
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gives the impression that local government has beghgent in dealing with habitat
conservation issues and that plans put forwardubside interests should therefore take
precedence. In fact, it is essential that locahping efforts of this kind be respected and taken
into account in any project planning going forwérdthe Delta region.

Also missing is any mention of Delta reclamatiomtev, and levee districts. This document

needs to recognize these local authorities andpacate maintenance and other plans on an
island-by-island basis.

6.4.3 Revised Project

The RDPEIR is incorrect that there are not substhgitoundwater supplies within the Delta
watershed upstream of the Delta. (RDPEIR, p. &-2;
http://www.water.ca.gov/groundwater/bulletin118fsawento_river.cfm,
http://www.water.ca.gov/groundwater/bulletin118/s@aquin_river.cfm (groundwater basin
information).)

SECTION 7 — AGRICULTURAL AND FORESTRY RESOURCES

The RDPEIR’s analysis of impacts to agriculturaa@rces and mitigation for farmland
conversion is inadequate. The RDPEIR fails to diest¢he impacts of the continuation of
supplying water to farms with selenium laden swilthe San Joaquin Valley and conversion of
productive Delta farmland to water infrastructurabitat, and other projects promoted by the
Plan.

Due to the scale of impacts on agricultural resesian the Delta that would occur as a result of
implementation of the Plan, additional detail slicoé developed in the agricultural resource
mitigation measures. In particular, other toolsithes easements are available that may provide
mitigation for agricultural impacts. There areces®me opportunities to maintain productive
crops at the same time as providing wildlife habifBhe Department of Water Resources has
developed a white paper discussing other optionsftigation of large scale agricultural

impacts on Delta. The white paper includes addili@otential mitigation measures that should
be considered and potentially adopted. In addiiioconsidering a wide array of mitigation
options, further consultation with local agenciad é&armers should accompany the development
and implementation of agricultural mitigation mesu

The RDPEIR includes a mitigation measure requigagements when agricultural land is
converted, to mitigate for loss of high value faand in the Delta due to creation of habitat or
other projects, the mitigation ratio must be higtinan 1:1. At a 1:1 mitigation ratio, a net loss
of farmland is still occurring. The mitigation i@for conversion of agricultural land should be
at least 2:1 for prime farmland in the Delta; natign properties should also be located within
the Delta to ensure that the Delta’s agriculturadpctivity maintained.
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SECTION 11 — GEOLOGY AND SOILS

The evaluation of impacts in Chapter 11 is inconsegjal. If a project were to be built, the
geology is not going to change. Major impacts widug on the ecosystem, water supply, and
disease vectors while impact rates of erosion cpaksibly be mitigated.

Regional and Local Seismicity. 11.3.2.2

Previously mentioned in this section of the RDPEIR three earthquakes of magnitude 6.5 or
greater. Despite the devastation caused by treetegeakes in the Bay Area and along the
coast, there is no record of any levee failurdhenDelta associated with these or other seismic
events. This fact should be stated clearly. “Aderate, or moment magnitude 6.5 or greater
earthquake on the major seismic sources in théegarctisco Bay region would affect the Delta
with moderate to strong ground shaking and coutdmi@lly induce damage in these areas.”
There is no historic evidence to suggest thatgtosind shaking and damage would have more
than local consequences.

Figure 11-3 in the RDPEIR shows hundreds of seigwémnts occurring along faults extending
south from the San Francisco Bay Region. The @ailié Aqueduct runs down the coast range
parallel to the San Andreas Fault, and geologistdipt the existence of many blind thrust faults
along the east side of the coast range. This dentioonsiders blind thrust faults underlying the
Delta with the idea that a seismic event couldugiswater deliveries. The analysis should be
extended to the potential vulnerability of the @ahia Aqueduct and the San Luis Reservoir,
where damage could be equally disruptive of waipply.

SECTION 14 — HAZARDS AND HAZARDOUS MATERIALS

Overall, this chapter overestimates the hazmat @tsfeom Alternative 2 under the incorrect
assumption that the EWC alternative includes irsgdaconstruction and use of ocean
desalinization and agricultural drainage treatniecitities and therefore greater exposure to
hazardous materials (greater impacts) compardtkt®toposed Project. Alternative 2's
reduction in selenium, salt, and boron productiod @imination of the need for agricultural
pollution treatment facilities more than offsetzimat impacts from increased recycling and
sewage treatment facilities compared to the PrapBseject. Using information from the
Broadview Contract Assignment Draft Environmentabéssment (Reclamation, 20843and
extrapolating the savings from retirement of 380,80res of drainage impaired lands in the San
Luis Unit would result in the reduction of 98,80 /&ear of contaminated agricultural drainage
to surface water and groundwater, including a redoof 646,000 tons of salt, 57,000 pounds
of selenium and 1.976 million pounds of boron. &g Alternative 2 cleans up significant
sources of surface and groundwater pollution ferDelta and San Joaquin/Tulare basins and is
by far superior to any other alternative in thigaxl. The RDPEIR does not disclose the
magnitude of this improvement in hazardous materadluction, storage, transport, and
disposal, as a result of Alternative 2 becausackd any quantitative analysis. Alternative 2 is
environmentally superior for Hazards and Hazarddaterials.

15 See http://www.c-win.org/webfm_send/195, page 4-2
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SECTION 21 — CLIMATE CHANGE AND GREENHOUSE GAS EMBBONS

21.4.3.1 Reliable Water Supply

The Recirculated Draft PEIR states that “therediseasonably plausible scenario in which a
potential significant impact would occur. It is théore concluded that this impact would be less
than significant. Future project-specific analyses may develop adeqgonéormation to arrive a
different conclusion; however for purposes of firiggram-level analysis, there is no available
information to indicate that another finding is vearted or supported by substantial evidence.”

Previous DEIR comments by the EWC noted a plausitésario in which a potentially

significant impact could occur. Those commentsewer
“There are potentially significant statewide, cuatide impacts to the [BDCP]
Proposed Project, which could increase exportsatémfrom the Sacramento
Valley watershed through the Delta to Southernf@alia. Because water supply
ultimately drives growth, one of the biggest imgasbuld be a shift in growth
from the Sacramento Valley watershed, which inctutie western Sierras as
well as the Sacramento Valley, to the San Joaqaitey, the Inland Empire, and
coastal southern California. Temperature prapastirom the state’s Climate
Adaptation strategy show that inland Southern Galif regions will be some of
the hottest areas in the state, with mean peay eariperatures in July as high as
110 degrees by 2076.

“No analysis has been done of the increased gremsehgas emissions from
shifting development to these regions, or of tteeeased GHG emissions from an
increase in demand for air conditioning. For #msl other reasons, we disagree
with the conclusion that projects implemented urierDelta plan would not
conflict with other plans adopted by the statetfar purpose of reducing GHG
emissions, as long as the individual projects vesauated for conformance to
statewide and regional policies.”

The initial economic analysis performed by Davich&g for BDCP also specifically referenced
the assumption that the state should attempt taisufie explosive mid-2000s level of growth
in inland Southern California, and to provide wdtarlawns in the resulting subdivisions in the
desert. The economic analysis did not look aBdiMpacts of subsidizing the use of fossil
fuels to ship water 400 miles south to water lamnthe desert, and such an analysis would not
be done in determining consistency with local GH@ssion reduction plans. The state needs
to perform a top-level evaluation of whether comsting a large project to meet such needs are
consistent with AB 33/ or with optimal allocation of increasingly scasater supplies.

These are plausible scenarios that show a signtfiogpact of the proposed BDCP project on
GHG emissions that could be in conflict with exigtistate policies. For this reason, the

62009 California Climate Change Adaptation Straté@glifornia Natural Resources Agency, p i.
Available at http://resources.ca.gov/climate adapi&docs/Statewide Adaptation_Strategy.pdf.
Incorporated by reference.

' PPIC report lawns
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conclusion that this impact is less than signiftaamot correct. This impact must be
reclassified to significant for this RDPEIR to balid.

21.4.3.2 Delta Ecosystem Restoration
With respect to habitat restoration projects, tiiPEIR again states “substantial evidence that
there is no reasonably plausible scenario in whipletential significant impact would occur.”

In the EWC comments on the Fifth Staff Draft DéMan, we stated:
“...This analysis fails to take into account the clative impact of ending
agricultural production in an area with moderaiafedl and proximity to a water
supply needed for irrigation. Production couldshédted to regions within
California that are heavily dependent on importedewsupplies, and that will be
subject to large temperature shifts, or there cbeldn increase in imports from
out of state. We believe a cumulative analysi&HfG emission impacts is
required.”

This is a plausible scenario that shows a sigmficapact of the proposed BDCP project on
GHG emissions that could be in conflict with exigtistate policies. It is not enough simply to
consider consistency with local land use planfier& must be explicit, top-level consideration
of the GHG impacts of the proposed shift in cropduorction.

For this reason, the conclusion that this impat#ss than significant is not correct. This
impact must be reclassified to significant for tRBPEIR to be valid.

The Delta Plan Must Ensure Adequate Analysis Ofn@te Change Impacts

The Delta Reform Act specifically mandates a cormensive review and analysis of the impacts
of “possible changes in total precipitation andaffipatterns” due to climate change on the
Proposed Project before incorporation into the Elan:

b) The BDCP shall not be incorporated into thet®Plan and the public
benefits associated with the BDCP shall not bel@édor state funding,
unless the BDCP does all of the following:

...(2) Complies with Division 13 (commencing withciien 21000) of the
Public Resources Code, including a comprehensuwieweand analysis of
all of the following:

.. (C) The potential effects of climate changesgiole sea level rise up to
55 inches, and possible changes in total predipitatnd runoff patterns
on the conveyance alternatives and habitat regtarattivities considered
in the environmental impact report.

The Delta Plan must specifically address theseiregents of the Delta Reform Act, and must
describe a review process that will ensure thaBineDelta Conservation Plan takes a
sufficiently comprehensive look at how shifts iR@pitation and runoff from climate change
could affect the planned project and operationsyelsas the environment. The Delta Plan
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must clearly and specifically address how the D&tewardship Council will ensure adequate
review of the BDCP climate change analysis priantmrporation of BDCP into the Delta Plan.
This is an essential duty of the Delta Steward€lopncil as an independent agency and should
not be delegated to the Department of Water Resswcany other agency.

Recent experience with a prolonged, severe dranghe Southwest has shown the importance
of preparing for mega droughts that have occurismtically!® A 2010 analysis of modeling
of climate change in DWR planning studies, noted:

“there is a lack of analysis of potential drougbhditions that are more extreme
than have been seen in our relatively short hydiolcecord. There is significant
evidence to suggest that California has histogdadlen subject to very severe
droughts and that climate change could result@ugints being more common,
longer, or more severe. However, most current DWWR@aches rely on an 82-
year historical hydrologic record (1922—-2003) onckiGCM-generated future
climate changed-hydrologic conditions are supenpo$his record is likely too
short to incorporate the possibility of a low freqay, but extreme, drought®”

The Bay Delta Conservation Plan modeling currerglyes on mapping onto the 82 year historic
record?® This loses a great deal of information from gllotdlimate models on the structure and
persistence of droughts. In DWR’s 2009 reportsifig Future Climate Projections to Support
Water Resources Decision Making in Califorfitahe authors stated:

In water resources planning, it is often assumatlftiture hydrologic variability will be

similar to historical variability, which is an agsption of a statistically stationary hydrology.
This assumption no longer holds true under clinshinge where the hydrological variability

is nonstationary. Recent scientific research indicatasfiiture hydrologic patterns are likely

to be significantly different from historical patbe, which is also described as an assumption of
a statistically nosstationary hydrology. In an article 8cienceMilly et al. (2008) stated that
“Stationarity is dead” and that “finding a suitalsiéccessor is crucial for human adaptation to

'8 Five Key Lessons (and Challenges) from the Greaa3 Drought, University of Texas,
September 9, 2012. Available_at http://www.utegds/know/2012/09/10/great-texas-drought/
19 Climate Change Characterization and Analysis ilif@aia Water Resources Planning Studies,
Final Report, Abdul Khan and Andrew Schwarz. Dépant of Water Resources December
2010, p. xvi. Available at

http://www.water.ca.gov/climatechange/docs/DWR_CEG@Y FinalReport Dec23.pdf
Incorporated by reference.

20 Comparison of CAT and CVP IRP Scenarios, DepartaeWater Resources. Presentation to
Climate Change Technical Advisory Group meetingyNa, 2012. Available at
http://www.water.ca.gov/climatechange/docs/ClimétadyeModelingCAT-BDCP-CVP-
IRP_Approaches.pdf. Incorporated by reference.

#Using Future Climate Projections to Support Watesdirces Decision Making in California,
Francis Chung et. al., California Climate CenténaFReport, May 2009. Available at
http://www.water.ca.gov/pubs/climate/using_futud@nate projections_to_support water resour
ces_decision_making_in_california/usingfuturecliepabjtosuppwater jun09_ web.pdf
Incorporated by reference.
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changing climate.”

A growing number of climate change studies havgepted an increase in the frequency and
severity of droughts in the Sierras and the CeMadley, and particularly under the higher
greenhouse gas emissions scenarios. The follosdgogon describes some key papers.

Several independent studies have been done ugrditmate change scenarios in the California
Climate Change Scenarios Assessment. A 2012 sydgsh Viers and Sarah Null found a
mean increase of dry and critically dry years i $acramento Valley Index to 23% of all years
in the current period, and to 38% of all yearshtwylatter half of the century, under the A2
scenario?* Dry and critically dry years in the San Joaduailey Index increased to 53% of all
years in the current period, and to 69% of all gdarthe end of the century.

The US Geological Survey released a paper in Fepf412 with a very detailed simulation
using the A2 GHG scenario with the Global Fluid Bgrics Lab (GFDL) climate modef

The modeling projected a decrease of 16-17% ina®a@nto River flows from 2020-2030 and
2040-2050, and a 34% reduction by 2080-2090. I&the GFDL model is one of the drier
climate change models, it should also be notedthigatmodel projections in the Southwest were
consistent with the recent mega droutht.

The U.S. Bureau of Reclamation did a much larggaystfor the 2011 Westwide Climate Risk
Assessment, used an ensemble of 112 Global Clikatk! / scenario combinatios. The
ensemble median projected drying in Southern Gali#oand the Central Sierras by mid-
century, as well as drying across the Southwd}.the 2070s, the ensemble median projected

2 \Water and Energy Sector Vulnerability to Climataning in the Sierra Nevada: Water Year
Classification in Non-Stationary Climates, Sarahlldad Josh Viers, California Climate Change
Center, July 31, 2012, p. 15. Available at htipaiiv.energy.ca.gov/2012publications/CEC-500-
2012-015/CEC-500-2012-015.pdf.  Incorporateddfgrence.

3 R.T. Hanson et. al., "A method for physically lthseodel analysis of conjunctive use in
response to potential climate changes," Feb #22@vailable at
http://ca.water.usgs.gov/projects/cvhm/Hanson_2€12 WRR.pdf.

Incorporated by reference.

2 Model Projections of an Imminent Transition to aé Arid Climate in Southwestern North
America, Richard Seager, Mingfang Ting, Isaac Hetdal., Science, Vol 316 no. 5828 p. 1181-
1184, May 25, 2007. Available at
http://www.sciencemag.org/content/316/5828/118%tshdncorporated by reference.

% West-Wide Climate Risk Assessments: Bias-CorreatetiSpatially Downscaled Surface Water
Projections, U.S. Department of the Interior Bured®eclamation Technical Memorandum No.
86-68210-2011-01, March 2011. Available at hiipyw.usbr.gov/WaterSMART/docs/west-
wide-climate-risk-assessments. pdf
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drying throughout Californi&®> The ensemble median projections are in agreewigmt
regional trends in precipitation in the stafe®®

Such major shifts in precipitation and runoff coblve huge impacts on yields of proposed
storage and conveyance projects, as well as hugeemental impacts. It is essential that
information on potential flows and diversions undger climate change scenarios be made
available so that the risk can be evaluated bythmic trust agencies, NMFS, USFWS, and
DFG, as well as the Department of Interior, andewagencies in both areas of origin and export
areas. The potential environmental impacts utitese scenarios should also be available to
stakeholders, including fishermen, Indian tribew] AIGOs.

Unfortunately, the Bay Delta Conservation Plan entlly provides no analysis of the potential
impacts of such major shifts in climate. The miodgalso uses a non-peer reviewed technique
to aggregate predictions from lower and higher G#@ssions scenarios, and wetter and drier
climate change models into a single “Central Tewgieprojection? This projection masks the
risks to both water supply and the environment utiake drier climate change model/scenario
combinations’?

The Delta Stewardship Council must ensure thattdesiciencies are remedied, prior to
incorporation of the Bay Delta Conservation Plawo e Delta Plan, and should ensure that
adequate analysis of potential drought impactdiofate change is done for all projects
incorporated into the Delta Plan. Addressing thle of an increase in the frequency and severity
of droughts in the Sacramento and San Joaquin Riatarsheds is essential to meeting the co-
equal goals of “providing for a more reliable wagepply for California” and “protecting and
enhancing the Delta ecosystem.”

2 |bid.

#’Killam, D., A. Bui, S. LaDochy, P. Ramirez, W. Pett and J. Willis. 2011. Precipitation trends
in California: Northern and central regions wetsauthern regions drier.  Unpublished. Cited
in Temperature and precipitation trends in Catifa: Global warming and Pacific Ocean
influences, LaDochy and Ramirez et. al.

% Regional precipitation data with linear trendoaisailable from Western Regional Climate
Center, California Climate Tracker. Availablehtp://www.wrcc.dri.edu/monitor/cal-
mon/frames_version.html

2 Jamie Anderson, presentation on Climate Changed§abes, Department of Water Resources,
March 2012. Available at

http://www.water.ca.gov/climatechange/docs/CCTAGnate _change_approaches%20final 3-
28-12 Jamie%20Anderson_with%20extra%?20slides.pdf

39 Incorporating Drought Risk From Climate Change |8alifornia Water Planning, comments
on Department of Water Resources Draft Climate Gbhakdaptation Strategy, California Water
Research, August 2012. Incorporated by reference.
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SECTION 22 — CUMULATIVE IMPACT ASSESSMENT

CEQA Requirements

Although the evaluation of economic effects is opél under CEQA Guidelines (15131), the
economics and social effects of the differing al&ives is so significantly different, and the
economic balancing of public trust values so imgatitthat they should not be optional for this
RDPEIR. The possible elimination of a $12 to $ilbom expenditure, by not investing in a
canal or tunnel around the Delta as anticipated 8IDCP, is so significant to the environment
of the Bay-Delta and the balancing of the publisty that it must be considered. The
longstanding constitutional principles of reasoealde and the public trust doctrine, which are
foundational to state water management policyparécularly important and applicable to the
Delta (Water Code Section 85023).

The Treatment Of Cumulative Impacts By The RDPERkadequate And Fails To Comply
With CEQA

CEQA defines “cumulative impacts” as “two or monelividual effects which, when considered
together, are considerable or which compound aease other environmental impacts.”
Guideline § 15355. The cumulative impact from salprojects is the change in the
environment which results from the incremental ictpH the project “when added to other
closely related past, present, and reasonablydeedde probable future projects.” Guideline 8
15355(b).

The discussion of cumulative impacts in an EIRepuired to reflect “the severity of the impacts
and their likelihood of occurrence.” Guideline §1B89(b). Required contents include either a list
of past, present, and probable future projectsymog related or cumulative impacts, or a
summary of projections that describe and evallseonditions contributing to the cumulative
effect. Guideline § 15130(b)(A), (B). Itis clehiat all projects within the watershed must be
assessed, given that the Guideline section usas easample: “Location may be important, for
example, when water quality impacts are at issueesprojects outside the watershed would
probably not contribute to a cumulative effect.”i@line § 15130(b)(2).

The decision irFriends of the Eel River v. Sonoma County Watendg003) 108

Cal.App.4" 859, held an EIR insufficient to comply with CEQianalyzing cumulative
impacts with respect to a proposed increase irgan@’s withdrawal of water from the Russian
River. By failing to consider possible curtailmemobtaining water from another River, the EIR
failed to alert decision-makers and the publicttte possibility that the Agency will not be able
to supply water to its customers in an environmgnsaund way.” 108 Cal.App'at 871.

Failure To Assess The Impacts Of The BDCP ProjébeEDirectly Or As A Cumulative

Project

Other portions of these comments have demonsttéédhere has been a complete failure to
provide an accurate, stable, and finite descriptitine true project, and there has been a failure
to identify and evaluate the environmental impactthat project. As explained there, after
release of the Draft EIR and prior to the reledsb® RDPEIR, the Deputy Director of DWR
declared in June 2012 that the BDCP project i$ibiéa Tunnels that would have the capacity to
divert 15,000 cfs from the Sacramento River nearkSburg for delivery to the pumping plants
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near Tracy for export south. The Governor confirrtted at his special press conference in July
2012. The EWC position is that the BDCP projsthe Delta Plan project, amabt a different,
“‘cumulative” project. You, however, seek to minmmithe dominating status of the BDCP by
referring to it as a “cumulative project”. (DraftFE23-28).

Either way, there has been complete failure totitleand evaluate the impacts of the BDCP
Delta Tunnels which would have the capacity to dit&,000 cfs of water from the Sacramento
River upstream from the Delta. Only the vaguesegaity has been mentioned in several words
in the “Cumulative Impact Assessment” of the RDPETRe BDCP is mentioned in a sentence
including 11 other items under the Water Resoupoeson of the Cumulative Impact
Assessment. (RDPEIR 22-2). The sum total of infdromaprovided in this regard is that
“examples of potential projects include the corion and operation of water and wastewater
treatment plantsyater conveyance facilitiegicluding pumping plantsurface water or
groundwater storage facilities; ecosystem restmgtrojects; flood control levees; or recreation
facilities. Implementation of these types of projects and cocisbn and operation of these types
of facilities could result in significant environntal impacts.” (RDPEIR 22-1)emphasis

added). An additional sentence then states: “leAysnprovements associated with the Revised
Project in combination with other water supply, ®&iem restoration, water quality, flood
control, and Delta enhancement projects could t@okater quality standards or waste discharge
requirements, or otherwise degrade water qualiBDPEIR 22-1).

With respect to another critical environmental esselated to water resources, similar vague
generalities are provided with respect to “Biol@jiResources”. The only information provided
is that “changes in instream flow or water quatibnditions” could result from construction and
operation of projects including the BDCP. (RDPEIRZ, 4). The only cumulative impact
information about the BDCP project is providedhie Cumulative Impact Assessment in the
Draft EIR. There, a brief description in a tablates that the BDCP permits and related EIR/EIS
were scheduled to be completed by December 2014, ®hcourse, has not happened. The only
additional information provided in the table is “dity SWP and CVP Delta water conveyance
facilities and operations in the Delta.” (RDPEIR24).

The RPDEIR has failed to take into account the ichpédiverting 15,000 cfs upstream from the
Delta on whether existing and future water sup@ieg minimum stream flow requirements can
be satisfied, and has failed to evaluate the enmental impacts of diverting 15,000 cfs. Having
claimed that the BDCP project is a cumulative mjthe Council must evaluate cumulative
impacts including those caused by the cumulatiegept. Moreover, this isot a defect that can

be cured by responses to comments in a Final BiRreThas been a complete failure to include
sufficient description of the project and analysfishe cumulative impacts in the RPDEIR, and
Draft EIR. No useful environmental document hashbaeculated to allow informed public
review and informed decision-making. It will be mesary to prepare and recirculate a Draft EIR
that meets requirements of CEQA to allow for infed public review.

Failure to Identify, List, and Analyze the Cumwatimpacts of the Revised Project and Related
Projects

The project in terms of modifying “Delta water cayance facilities and operations in the

Delta” is, again, creation of the capacity to diviEs,000 cfs out of and away from the
Sacramento River upstream from the Delta. Pursiea@uideline § 15130(b)(1)(A), what is
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required under CEQA is to assess the changing@mwient resulting from the incremental
impacts of the project “when added to other closelgted past, present, and reasonably
foreseeable probable future projects.” “The Agemast interpret this requirement in such a way
as to ‘afford the fullest possible protection of gnvironment.” Friends of the Eel Rived,08
Cal.App.4" 859, 868. The other related projects are the passent, and reasonably foreseeable
probable future diversions from the rivers reactimgDelta, including the Sacramento and San
Joaquin rivers and their tributaries. In flagraioiation of the requirements of Guideline §
15130(b)(1), there is neither a list nor summarprajections of past, present, and reasonably
foreseeable probable future diversions in the RFD& | Draft EIR. Consequently, neither the
public nor the decision-makers have before thentpmindational information on which to
enable one to even start in evaluating the cunwdlatnpacts of this project together with other
related projects.

In addition, the upcoming proceedings before theR&B also constitute a related project
because water availability may be curtailed in otdeattempt to maintain or restore the Delta
pursuant to the public trust doctrine. The coutt e Friends of the Eel Rivef,08 Cal.App.4
859, 869-872 that administrative proceedings thghtriead to reducing diversions to protect
fish constitute a related project that must be i@med in cumulative impacts analysis. The
upcoming Board proceedings to adopt updated floadlves for the Delta and to develop flow
criteria for high-priority tributaries in the Delt@atershed (SWRCB comment letter, February 2,
2012 pp. 20-21) are related projects that could teacurtailing diversions and should in any
event serve to establish how much water is actaaifylable for diversion, and can be diverted
consistent with maintaining flows pursuant to thwlg trust doctrine. These proceedings also
must be included in cumulative impacts analysis.

EWC has consistently throughout this process ba#img on the Council to perform the
essential water availability analysis, cost-berafilysis, and public trust doctrine analysis
before calling for new or “modified” conveyancd.the Council is unable or unwilling to do this
work, it is necessary for the Council to await pegformance of this work by the SWRCB or by
the BDCP process. At this time, the necessary mmédion has not been obtained and the analysis
has not been done. The DSC'’s existing environmeloaiments have provided no cumulative
impact information or analysis at all. Again, tlesot a deficiency that can be corrected simply
by responding to comments in a final EIR. In ordecomply with CEQA you must prepare a
new Draft EIR that includes the necessary inforaraéind analysis to allow the public and
decision-makers to conduct informed review of thealative impacts of this project and other
related projects.

Failure To Perform Any Real Cumulative Impact Arsady

The environmental documents provided so far comtaineal cumulative impact analysis. All
that is given is general, boilerplate informatiacts as “Implementation of these types of
projects and construction and operation of thegesyf facilities could result in significant
environmental impacts.” (RPDEIR 22-1). Also, “Piogd improvements associated with the
Revised Project. . .could violate water qualityns@ds or waste discharge requirements, or
otherwise degrade water quality.” (RPDEIR 22-DisTtype of information is vague, general,
and unhelpful; it is questionable whether it wosidfice to constitute an adequate Initial Study,
which is a document prepared early in a CEQA pwaesrder to determine what
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environmental issues might exist and whether andbiéuld be required. The most this work
can be called is it has been an attempt to spavadsues. More is required of an EIR. An EIR
must identify, disclose, and evaluate the enviramiaampacts of the proposed project. No
cumulative impact analysis has been prepared aadl@ied pertaining to developing new
conveyance including operating facilities divertittg;000 cfs of water upstream from the Delta.
The Council needs to prepare and circulate a Bi&tthat furnishes information and analysis
worthy of being called an EIR. As of now, that Ima$ been done.

Failure to Evaluate Cumulative Impacts Upstream

As set forth in more detail elsewhere in these cemis) as a result of climate change, sea level
rise as much as 55 inches will result in high sglilevels in the Delta, degrading water quality
for agriculture and municipal uses and changingthtfor fish species. (DP 80). Maintaining
anything resembling freshwater conditions in théé&)elewatered by the new diversion for the
Revised Project, will likely require releases oterdrom storage reducing available water
supplies for fish, and also for exports. (DP 80, $he massive new diversion for the BDCP
project would thus cause change in storage andsesefrom upstream reservoirs such as Shasta,
Trinity, Oroville, and Folsom, and affect and imipatl provisions already in place designed to
maintain cold water storage and minimum flows wgzstn for fishery and other purposes. There
would be dewatering not only in the Delta, but alpstream to meet the demands of the Revised
Project and related projects. There is also theldging reality that climate change will increase
dry and critically dry years while decreasing wedl @bove normal years as the century goes on.
This development is reflected in the studies spatsby the California Climate Change Center
released in support of the 2012 and 2009 Califobtiaate Change Assessments. There is a
complete absence of any cumulative impact inforomaéind analysis of how the Revised Project
together with related projects would affect watesikbility, environmental conditions, and
fisheries throughout the Sacramento River and $aquln River watersheds upstream from the
Delta. These climate change projections need embessential part of cumulative impact
evaluation of the Revised Project, together witheodiversions and with actions to maintain
sufficient flows to protect the Delta as well astupam waters under the public trust doctrine.

There is n@uantificationwith respect to cumulative impacts. No informat@ranalysis is
provided as to the effect of the Revised Projedtits1’“new conveyance” together with the
related projects, with respect to water quality aader quality issues in the watershed. There is
no quantificationwith respect to Delta outflows, instream flows t@&raquality standards, and
other water resource and quality information. Eheill be enormous impacts given change in
points of diversion, and new diversion with a caiyaaf 15,000 cfs. Moreover, the capacity for
the new diversion is known, so that it is posstblerovidequantification There has been no
compliance in the Delta Plan EIR process with tB€)3 duty for the agency to find out and
disclose all that it reasonably can about the ptpjelated projects, and their cumulative
impacts.

Creation of Political Pressure to Un-designate VEitd Scenic Rivers

The cumulative impacts of the Revised Project atated projects will create political pressure
to un-designate the Trinity, Eel, Klamath, and $nilivers from Wild and Scenic River
protections. The SWP was originally premised onméng the Eel River and diverting it to a
peripheral canal. Originally it was presumed tHeral 981, water would have to be imported
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from North coastal streams to maintain an acceptabkl of freshwater in the Delta if the
peripheral canal were to be developed. Those petispaliversions were renounced and the
northern rivers were included as Wild and ScenieRi. With the protection of those rivers,
there is nowhere near enough water to developttrertt version of the peripheral canal—the
Delta Tunnels— and maintain sufficient freshwatethe Delta and maintain upstream cold
water storage and minimum flows. Pressure to renmarthern rivers from Wild and Scenic
Rivers Act designation and protection must be aggkas a cumulative catalyst impact resulting
from the Revised Project and related projects.

Groundwater Resource Impacts

The Delta region includes the severely depletedmptavater basin. The aquifer is critically over
drafted including a cone of depression with a deyt0 to 80 feet below sea level. The void
pulls in sea water from the Bay in an easterlydio®n. Water levels are declining and chloride
concentrations are increasing in water from wellhe Eastern San Joaquin Ground-Water Sub-
basin caused by excess pumping and saline intrugiefis in Stockton have been abandoned.
The new diversion would reduce the natural flustohthe Delta region and barrier to salinity
intrusion which is created by freshwater inflowtoithe Delta. Reduction or elimination of this
flushing and barrier will cause increased migratod intrusion of brackish water in the
groundwater basin. The cumulative impacts of thverdion for the Revised Project, and other
activities affecting groundwater including over ftirg must be addressed in the EIR.

Summary
The RPDEIR and Draft EIR are so fundamentally aasidally inadequate and conclusory in

nature with respect to disclosure and analysisiofudative impacts that meaningful public
review and comment have been precluded. You megiape and circulate a new Draft EIR so
that the public and decision-makers are affordedniformation and analysis with respect to
cumulative impacts that they must have pursua@BEQA.

SECTION 23 — BAY DELTA CONSERVATION PLAN

It is unclear why there is a separate chapterarRDEIR regarding the BDCP. The BDCP is
not an impact area and would have a broad arrég ofvn environmental impacts. Since the
Delta Plan encourages completion and implementatiohe BDCP (WR R12), and the BDCP is
a defined project, the RDEIR should include consitien of BDCP impacts within each
resource area section.

The basin components of BDCP are currently knowhraost be analyzed in this RDEIR.
Inexplicably, the description of the BDCP in sent8.3 was not updated with readily available
information regarding the BDCP preferred projet¢ased in July 201%. BDCP is clearly a
defined project for which applications have beednnsitted; the Plan moreover promotes
completion of the BDCP through WR R12 and othenRlalicies/recommendations. Thus, the
RDEIR must analyze the BDCP as a cumulative proj&bie cursory stand-alone analysis of
BDCP in Section 23 is patently inadequate in thgard.

31 http://baydeltaconservationplan.com/news/news/a-2-0
25/Governor_Brown_and_Obama_Administration_OutlPeth Forward_for BDCP.aspx
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The inconsistency in approach to the BDCP — to erage its completion and at the same time
never provide any guidance to BDCP regarding coaneg is a stark omission, which is
contrary to the Delta Reform Act.

If the RDPEIR is correct that the BDCP is not yekedined project, then the Council should not
encourage completion and implementation of it in RE2. Striking WR R12 and any other
provisions that explicitly promote the project knoas BDCP from the Plan would cure this
defect.

Alternatively, policies on what the coequal go&guire with respect to new SWP/BOR
diversions in the Delta could be developed, aslhe does for habitat and various other types of
projects within the Plan area. For the Councpriavide no guidance on arguably the most
important part of BDCP — massive new diversiongiftbe Sacramento River — shows a
disregard for sound water supply planning. Whilke €ouncil is not the lead agency for BDCP,
as lead agency for the Delta Plan, the Councitimasiuty to disclose all it reasonably can about
the impacts of implementation of the Delta Planictexplicitly promotes the BDCP. This
RDEIR fails to do so with respect to the reason#dilgseeable effects of the BDCP as currently
proposed.

A few specific examples are provided below.
23.6.5 Agriculture and Forestry Resources

The RDEIR assumes without justification that camstion impacts on agriculture
from the BDCP would not be significant. In fadtetdecade or more of
construction required to complete the BDCP convegdacilities would lead to
significant interference with agricultural operatsoin the Delta and should be
disclosed as such.

23.6.13 Noise

The RDEIR does not disclose the potential noiseaittgpof BDCP on biological
resources, such as fish. Construction of the Bdi@ersion intakes would
include years of in-River construction and nois&ise from construction could
cause significant disturbance to listed fish speciSee, e.q.,
http://www.dot.ca.gov/hg/env/bio/files/Guidance_NMah 2 09.pdf.)

23.6.16 Recreation

The RDEIR does not address the potential of th@nregw diversions on the
Sacramento River to interfere with recreation, lohihing and after construction.
These impacts are potentially significant. Chafteof the February 2012
Administrative Draft BDCP EIR/EIS discussed sevaterference with
recreational uses of the Sacramento River duriagrhlti-year construction
period. Also, after construction, BDCP conveyafamlities such as the intakes
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and forebays, would continue to interfere with eational uses such as bird
watching. The RDEIR incorrectly focuses only orpants from BDCP habitat
projects on recreation to the exclusion of imp&as BDCP conveyance.
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RULEMAKING PACKAGE COMMENTS

The Environmental Water Caucus provides the follgragomments for the planned review of
the Rulemaking Package dated November 16, 2012.

Standard of Review

Under the state administrative procedure actegllilations proposed by an agency must satisfy
authority and reference standards. (Cal. Gov'teCbti349.) Each regulation to be adopted
must be within the scope of authority conferre@al( Gov't Code 11342.1) A regulation that is
not within the scope of an agency’s express origdplulemaking authority is void and cannot
become effective.

The proposed Delta Plan regulation exceeds thdkeray and reference standards by including
regulatory provisions which exceed the statutompauity provided to the Delta Stewardship
Council. As the title “Consistency with Regulatdtglicies in the Delta Plan” suggests, the
Proposed Regulation is to provide only the spetgfyal underpinnings to determine if “state and
local land use actions identified as “covered andtiq...are] consistent with the Delta Plan.”
(Water Code § 85022(a).)

The legislature envisioned a two-step decision-mgkirocess, which the Proposed Regulation
facilitates:
(1) Determine whether proposed actions are “covactidns” under the Delta Plan
(Article 1);
(2) determine whether “covered actions” are coaststvith the Delta Plan (Articles 2
and 3).

In practice, the November 16, 2012 Proposed Rdgulabth excludes actions that should be
classified as “covered,” and seeks to enshrinelasgny policies that plainly fall outside of the
scope of determining whether covered actions amsistent with the Delta Plan.

(8 5001) Definitions:

“Significant impact”: this term is inappropriatedigfined as a “change in baseline conditions.”
Baseline is not defined, however, so this termmbiguous and requires clarification to be
legally valid. What are “baseline conditions”?bHseline conditions are the same as existing
conditions, then a significant impact from a pragmbsovered action is possible even with no
change in baseline conditions — if the action ftsetonsidered part of the baseline. For
example, a permit renewal would not be considergdraficant impact under this definition
because its impacts would be incorporated intoliveeseonditions, even though such a permit
renewal would in fact have a measurable impactrenar more of the co-equal goals. The
definition should be revised so that “significamipact” is measured on an absolute scale, so that
its overall impact can be determined independeoftlis incorporation into baseline conditions.
The result of limiting “significant impact” to a ahge in baseline conditions is to severely limit
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the scope of actions considered covered by thea[#n under Section 5003(a)(4). This
limitation does not appear anywhere in the DeltiboRe Act, and exceeds that act’s statutory
authority.

An anticipated response to this criticism is tihe&tre is a baseline consideration made when
considering CEQA projects. However, the use gkbae in CEQA is distinguishable from the
proposed use in the Draft Regulation, because CE@p&iders only environmental impacts,
while the Delta Plan includes additional, non-eonmental considerations.

(88 5002, 5003) Exemptions to Delta Plan exceddtsiy authority.

The Delta Reform Act contains only four criteriadetermine whether an action is covered by
the Delta Plan: (1) It will occur in the boundar@ghe Delta or Suisun Marsh; (2) Will be
carried out, approved or funded by the state orcallpublic agency; (3) Is covered by one or
more provisions of the Delta Plan; and (4) Will asignificant impact on achievement of one
or both of the co-equal goals. (Cal. Water Codes83)a).) The exemptions to actions covered
by the Delta Plan are then enumerated in Water Gedigon 85057.5 (b).

These exemptions are also included in the drafilatign at 8 5003(b)(1), but they are
improperly expanded upon in (b)(2):

(88 5003(b)(2)(B) and(D)) Use of CEQA Exemptions.

The Draft Regulation adopts much of the same exiemgtiteria as CEQA, but without
CEQA's statutory basis for those exemptions — goeimissible conflating of the two statutes.

The statutory basis for the emergency exemptidsO@®(b)(2)(B)) is not contained within the
Delta Plan statute, though there in such an exempti CEQA. But because the two statutes
are not synonymous, and each has different gdassptovision should be removed from the
regulation as it lacks statutory basis. There khba no emergency exemption for compliance
with the Delta Plan without adequate statutorysasi

Likewise, the general exemption corresponding t@Q&Exemptions (8 5003(b)(2)(D)) should
be removed from the Proposed Regulation, as itigesvtoo much leeway for projects to claim
CEQA exemption as the basis for exclusion fromDReéta Plan. The Delta Plan does not stand
as a proxy for CEQA, the two use different measofeémpacts, with the Delta Plan’s impacts
going beyond those considered environmental, alsd@asonable to expect many projects to be
covered by the Delta Plan but excluded from CEQ#®, @ce-versa. This provision lacks a
proper statutory basis and should be removed.

(85003(b)(2)(C)) Exclusion of Temporary Water Trans.

It is not stated why these transfers are excludedhey would otherwise be included as covered
actions under the Delta Plan. The Proposed Regulelearly anticipates problems with this
provision as it sunsets after one year (unlesswede The provision cites to the Delta Plan’s
Water Resource Recommendation No.15, but this rewndation simply re-states the need to
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address the policy problem of temporary water fiexsdy other state agencies, which neither
the Delta Stewardship Council nor the Delta Plamabling statute control. Temporary transfers
can be very large, at least 100,000 acre-feettladcan re-occur for many consecutive years,
giving them the magnitude and effect of a permatransfer. Were it not for this exclusionary
provision, temporary transfers would be conside®eered actions under Section 5005(c) of the
Delta Plan; the change in ownership of the usesighwater, even though temporary, may have
a significant economic and/or environmental imgacbne or more of the co-equal goals. The
exemption for temporary transfers exceeds thetsigtauthority for the Delta Plan, and should
be removed.

(8 5004) Certification of Consistent Actions
Judicial Review and Administrative Appeal

The Proposed Regulation allows, but does not peospkcifics, as to how determinations by
state agencies and the Council under the DeltaR&gnbe challenged through administrative
appeal and judicial review. These details reg@rdippeal of a consistency determination, both
to the Council and to court, should be explainethis section of the Proposed Regulation.

(8 5005) Reduced Reliance on the Delta.
Inclusion of Performance Measures

Throughout the Proposed Regulation, but particyliartegards to reducing reliance on the
Delta, a lack of measureable results (i.e. perfocaaneasures) undermine the legitimacy of
consistency determinations with the Delta Plan.

The Delta Reform Act requires that the Delta Pfati@gally enforceable” (WC § 85001), and
that the Plan include “performance measures thhenable the council to track progress in
meeting the objectives of the Delta Plan,” and li8iaclude “quantifiable or otherwise
measureable assessments” of improvements in thia Babsystem and water reliability. (WC §
85212.) If legal enforceabilitgnd performance objectives are required by the Deltarre

Act, then meeting these measureable objectives bausbnsidered as criteria for consistency
with the Delta Plan. In other words, the only picad means for the Plan to react to or promote
measureable improvements is to make them condif@reonsistency determinations by state
and local agencies—so these conditions should §&ribed in detail in the Proposed Regulation.
Without such quantifiable assessments in the ctamgig determinations, the Plan will be neither
legally enforceable nor will its consistency detarations be tied to achieving measureable
results for the co-equal goals.

In order to fulfill the statutory mandates of thelfa Reform Act, the Delta Plan itself must
contain suitable metrics, and the Proposed Regulatiust contain provisions for how a project
will meet these performance measures as a condifiarsuccessful consistency determination.
If the project does not make a quantifiable improgat in achieving the co-equal goals, then it
simply should not receive a consistency deternomaftiom a local agency. These performance
measures should be incorporated into 88 5005, ZG85009, and should be added as a
requirement to make a consistency determinatidh5004.
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(8 5005(c)) Certifying “Reduced Reliance” on DalVater Exports

Reducing reliance on the Delta is one of the caakgaals, and Section 5005 of the Draft
Regulation explains that the intent of this poli€yo make sure water suppliers are “taking
appropriate actions to contribute to the achievaroéreduced reliance on the Delta.” This goal
is fulfilled in part by Section 5005(C), which piibhis exports from or through the Delta unless
certain conditions are met.

However, the prohibition on water exports contaws inappropriate clauses: for the prohibition
on export to be triggered, not only must a wat@psad have not adequately contributed to
reduced reliance on the Delta (8 5005(c)(1)), batfailure must have “significantly caused the
need for the export, transfer or use” and the “expransfer or use would have a significant
adverse impact in the Delta.” (8 5005(c)(2) and)(3)hese two limits on the export prohibitions
make it difficult, if not impossible, to limit expts based on a demonstration (or failure thereof)
to reduce reliance on the Delta.

First and foremost, there should be no expressestiam required for the failure to reduce
reliance on the Delta to have actually caused xper¢ or transfer of water to occur. As a
policy matter, exports should not be allowed if &x@orting agency has not reduced reliance on
the Deltaregardlessof whether a particular export was made necessatkib failure. Further,
this requirement will be next to impossible, beeasertifying agency will be unable to prove
that the reduced reliancausedhe export. This requirement at 85005(c)(2) ihhainecessary
and destructive to the overall policy, and showddmoved.

Second, the requirement at 85005(c)(3) that therexpould have a significant impact on the
environments wrongly limited to environmental impacts, whée Delta Plan is supposed to
consider economic and cultural impacts as wellis $hction should remove the term
“environmental” so that it reads the export, transfr use would have a significant adverse
impact in the Delta on an absolute scale.” As &xyd elsewhere, the “absolute scale” modifier
is necessary because “significant impact” has lrenoperly defined as a change in baseline
conditions, when an export to be considered un8@03% could have been incorporated into
baseline conditions and would therefore not regese'significant” under this definition.

The regulation is also internally inconsistenttdtes that the measurement of success of this
provision is to achieve “a significant reductiortie amount of water used, or in the percentage
of water used, from the Delta watershed.”

(85005(e)) Inadequate Demonstration of ReducedaRedi on Delta.

As explained above, the section on reduced reliahoald contain more detailed metrics in
subdivision (e)(1)(C). In particular, these metrmust go beyond reviewing whether there is an
adequate Urban Water Management Plan, with a clegasureable standard, so that an agency’s
consistency determination also certifies a projatttactually reduce reliance on the Delta by a
given percent. In contrast, the current phrasthg expected outcome for measureable
reduction in Delta reliance and regional self metiel’ is ambiguous and confusing — what
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measureable reduction is this provision referrmgand more importantlyyhat measures
considered an acceptable “measurable reduction”?

The requirement of 85005(e) (1) that agencies deinate reduced reliance on the Delta is good
in theory, but practically accomplished nothing h&Vis the use of requiring that an Urban
Water Management Plan comply with laws that itadygemust comply with—except if those
planshadto reduce Delta exports, but UWMP’s do not. It féeere is no guarantee that a
completed Urban Water Management Plan, even iévesd by DWR, will in fact contain
measures that reduce reliarmcethe Deltapecause there is no necessary connection between
reduced self-reliance and reduced exports fronD#i&a; the contracting agency could meet its
conservation requirement and merely reduce itslgdpgpm, say, groundwater supplies instead.
For this subsection to be effective, this subsacdstwould be revised to require that the UWMP’s
conservation measures are being aretthat these measures have, in fact, reduced rel@nce
exports from the Delta, anckrtify by what measure such deliveries have lbedaced. Then, if

an agency’s reduction in actual, measured, Delp@es are commensurate with the metrics
required to be created by the Council, then armaaannot be deemed consistent. Without such
changes this section lacks measureable perfornmagasures, and thus lacks the ability to
ensure that covered actions are consistent witlctexhs in Delta exports mandated by the Delta
Reform Act.

Finally, the delay in measuring reductions in Dettgorts until 2015 is wholly without
justification or any statutory basis in the Deltafém Act. This provision exceeds the scope of
the enabling statute and should be removed ordlt®o that the measurements become effective
the same year the statute is enacted.

“(5005(E) Violations Of CEQA And Public Trust Doitte And Conflicts With Substantive
Laws.

The Regulations including calling for “improve Retonveyance and operations”, and
“optimize diversions in wet years. . .” (5001)(8)@&) and (C) cannot be lawfully adopted
because there has been failure to comply with CE@DAll the reasons set forth in the portion
of these comments pertaining to the RDPEIR. ThguRions calling for improved, meaning
new, conveyance also cannot be lawfully adoptedimsethere has been failure to perform cost
benefit and public trust doctrine analysis to eaguotection of the Delta as set forth in other
portions, including the RDPEIR portions of thesenoments. All portions of these comments
pertaining to the Delta Plan and the RDPEIR arernparated herein by this reference as
reasons why Regulations 5001(e)(1)(A) and (C) cabhadawfully adopted. Consideration for
adoption must be deferred until there has been CEGpliance including circulation of a
Revised Draft EIR and completion of cost benefd aablic trust doctrine analysis. Moreover,
these Regulations cannot be adopted because th#ligtwith governing law as set forth
elsewhere in these comments, including but notdichio, increasing rather than reducing
reliance on the Delta in meeting California’s fuvater supply needs and failing to develop a
governing definition of “more reliable water suppsupported by substantial evidence and
adequate findings.”
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(8 5006) Transparency in Water Contracting

This section calls for “improved transparency irtavaontracting.” However, the stated
requirements of this section only mandate compgamith already-existing requirements for
contracting for water with the state DepartmeniMater Resources and the Bureau of
Recreation. The usefulness of this provisionlmaexpressed as follows: if the DWR or USBR
assert that a project meets their respective teapspy measures, could the Council nonetheless
declare an action inconsistent with the Plan osdlgrounds? On the one hand, there is no
measure of “improvement” in achieving the status.gBut on the other hand, none of the
statutory provisions cited by the Proposed Regutagictually discuss transparency in water
contracting. The purpose of this provision is eacland should either be strengthened or
removed.

(8 5007) Updated Flow Objectives

The Delta Reform Act does not require that Deltavfbbjectives be updated as part of the Delta
Plan, or that the Delta Stewardship Council dire@nage, or provide guidance for the State
Water Board’s setting of Delta flow requirementfather, the Delta Reform Act requires that
the State Water Board update Delta flow objectom@ssistent with the public trust doctrine,
based on recommendations from the Department bfdfid Game. (Water Code § 85086.) To
emphasize this point, the Delta Reform Act cleathtes that “nothing in this division expands
or otherwise alters the State Water Board’s exgstinthority to regulate the diversion and use
of water” (Water Code § 85031), and furthermore, Alat “does not affect” the public trust
doctrine. (Water Code 8§ 85032(i).) As a resuk, @ouncil has no authority to propose a
regulation that guides or places any conditiontherState Water Board’s setting of Delta flow
requirements. Instead, the State Water Boardjisimed to “submit its flow criteria
determinations pursuant to this section to the cibiin

Further, to the extent that this section of thepPsed Regulation purports to set out criteria to
determine whether the Board’s delta flow requireta@me consistent with the regulatory

policies of the Delta Plan, it is plainly contrdoythe scope of the Act: the flow determination is
a regulatory action excluded under Section 8508J(5b). This section exceeds the scope of the
enabling statute and should be removed.

Perhaps most critically, the Delta Reform Act dnespermit the Board to set Delta flows that
are “necessary to achieve the co-equal goals tatesdsin § 5007(a)(1) and (2), because the Delta
Reform Act and judicial precedent require the Bdardet such goals consistent with Bhéblic
Trust doctrineand the co-equal goals aret synonymous with the protection of Public Trust
resources. Rather, the public trust doctrine ptstiraditionally navigable waters, related

habitat, and dependent wildlife, which is why theaBl is required by the Act to set flow
requirements after consultation with the Departnodritish and Game, and rnibie Delta
Stewardship Council. As written, this sectionveets the express language of the Delta Reform
Act regarding the Board’s duty to abide by the putslist doctrine when setting Delta flows,

and should be either removed or modified to reatéssary to protect Public Trust resources”
in order to be in compliance with the Act.
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Summary.

As explained above, the two central problems withRroposed Regulation concern whether an
action is considered a “covered” action, and whegheovered action is “consistent” with the
Delta Plan. As mentioned in the cover letter toENEC comments for the Final Delta Plan,
covered actions must include a Water Supply Analii each certified project in order to
insure the availability of adequate water for tbstoration of the Delta; such an analysis must in
turn require a detailed Cost-Benefit Analysis iderto assure the financial viability of a
covered project, and; it must include a Public TAmalysis as indicated in the Delta Reform
Act which cites the Public Trust as the foundatiéiCalifornia water policy. We therefore
recommend that an additional regulatory policyrmorporated into Section 5005 of the Delta
Plan Proposed Regulation which require these #ctens be accomplished prior to the
certification of consistency for any Delta Planjpod or the approval of this Rulemaking
Package.

These three analytical actions are necessary gr ¢odassure that: 1. Adequate water is actually
available for the recovery of the Delta as welbtdger beneficial uses (Water Supply Analysis);

2. That each major project undertaken as parteoDiflta Plan is a cost-effective activity for the
state (Cost-Benefit Analysis) and; 3. That Pulbligst values are considered and compared with
other beneficial uses of water (Public Trust Anelys

*kkkkkk*k*kkk*%

The Environmental Water Caucus would like to thdrkfollowing members of the
Document Response Committee who participated itiog and assembling the
comments contained in the above Final Draft Planroents, the Recirculated Draft
PEIR comments, and the Rulemaking Package comm#&atty. Cotter (Friends of the
River); Dierdre Des Jardins (California Water Reskeg Marty Dunlap (Citizens Water
Watch); Mike Jackson (C-WIN); Bill Jennings (CSPAQdam Lazar (Center for
Biological Diversity); Mark Rockwell (Northern Cétirnia Council Federation of Fly
Fishers); Linda Sheehan (Earth Law Center); Tonk&yo(C-WIN); Bob Wright
(Friends of the River).
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The following Environmental Water Caucus affiliatedanizations support
the findings and recommendations shown in the atdcomment letters
dated January 14, 2013.

The corresponding logos are shown at the fronhisf document.
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